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Question 1. Are aliens permitted, in your State, to hold real estate? 

Answer. An alien can take real estate—by deed or devise—and 
hold it, except as against the Commonwealth after office found, but 
on his death, bis real estate vests in the Commonwealth immediately, 
without office found. 

Q. 2. What period of residence in the State is necessary to entitle a 
citizen to vote! 

A. A voter must have resided one year in the State, and six months 
in the town in which he claims to vote. 

Q. 3. Is the age of majority the saie for males and females, and 
what is it? 

A. The age of majority is the same 1or males and females, and is 
twenty-one years. 

Q. 4, What are the requisites of a valid marriage? 

A. Marriages may be solemnized by a justice of the peace, for the 
county in which he is appointed, when either party wart in the said 
county, or by any ordained minister of the gospel, in the actual exer- 
cise of his functions as such; but such marriages must be solemnized 
in the town where the clergyman or one of the parties resides. No- 
tice of intention of marriage must be entered in the office of the 
clerk of the town in which the parties respectively dwell, (if within 
the State,) which intention shall be published by posting it up in some 

ublic place fourteen days before the marriage, or by making a pub+ 
ic proclamation thereof, at three religious meetings, on different days; 
the said meetings to be not less than three days distant from each 
other, exclusive of the day of publication; and a certificate of such 
publication must be handed to the clergyman or magistrate, before he 
proceeds to solemnize the marriage. 
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Q. 5. For what causes may married persons be divorced, and by what 
tribunal ? 

A. A divorce from the bond of matrimony may be obtained for 
adultery, or impotency in cither party, or when either is sentenced to 
hard labor in the State’s prison for seven years or upwards. A di- 
vorce from bed and board may be obtained for extreme cruelty, deser- 
tion, and, on the part of the wife, for the husband’s wanton and cruel 
neglect to maintain her, if competent todo so. Five years’ desertion 
by either party, without consent of the other, is sufficient to obtain 
the decree, The Supreme Judicial Court is the tribunal which de- 
crees divorce. 

P Q. 6. Are foreign corporations permitted to establish agencies in your 
tate ? 

A. Foreign corporations are permitted to establish agencies in Mas- 


sachusetts. 

Q. 7. Have you alaw for limited partnerships ? and what are its lead- 
ing features ? 

A. We have a law for limited partnerships for any business except 
banking and insurance. The general partners are liable as in part- 
nerships by the common law. The special partners are liable only 
for the amount contributed by them. ‘The name of the firm shall be 
composed of the general partners only. The parties shall previously 
draw up a certificate containing the name of the firm, the names and 
residences of all the partners, general and special, the amount of capi- 
tal contributed by each special partner, the general nature of the 
business, and the time of the commencement and termination of the 
copartnership; which certificate must be signed by the parties, ac- 
knowledged before a justice of the peace, and recorded in the regis- 
try of deeds of the county in which the place of business is situated, 
and published for six weeks in some newspaper, printed in the said 
county, 

Q. 8. What is the legal rate of interest, and what is the consequence of 
contracting for more ? 

A. The legal rate of interest is six per cent., and a forfeiture of 
three times the whole amount of interest taken is incurred by him 


who takes more. 
Q. 9. Do you allow imprisonment for debt, and under what circum- 


stances ? 

A. A creditor may arrest his debtor when the debt amounts to ten 
dollars or upwards, on mesne process, by taking oath that he is about 
to leave the State, not te return before judgment can be recovered; 
and any person against whom a judgment has been recovered, may 
be arrested on execution. In either case, the party arrested may 
discharge himself, by taking the poor debtor’s oath. 

Q. 10. Have you a bankrupt or insolvent law, and what are its leading 
Jeatures ? 

ABsTRACT OF THE INsoLvent Law.—l. Any person, in Massachu- 
setts, who owes $200 and upwards, may apply, by petition, to a Mas- 
ter in Chancery or Judge of Probate, in the county where he resides 
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or has his usual place of business, setting forth his inability to pay his 
debts, and his willingness to assign all his estate for the benefit of his 
creditors. 

2. The Master in Chancery or Judge of Probate forthwith issues 
a warrant, to some deputy of the Sheriff, as messenger, to take posses- 
sion of the debtor’s estate, to give public notice of his insolvency, and 
to call a meeting of the creditors, for the purpose of proving their 
claims, and of choosing an assignee or assignees. 

3. At the first meeting of the creditors, the messenger makes a re- 
turn on the warrant, stating that he has complied with the directions 
therein contained, and the Master or Judge proceeds to receive the 
claims of the creditors. The latter then choose an assignee, or, if 
they fail to do so, the Master or Judge appoints one. 

4. An assignment is then made to the assignee, and all the proper- 
ty of the insolvent, of every nature, vests in him, excepting those ar- 
ticles which are exempt, by law, from attachment. He then proceeds 
to dispose of the estate, to the best advantage.. When he receives 
from the estate sufficient to pay 50 per cent. of the debts, he renders 
his account to the Judge or Master, and again when 25 per centum 
more of the assets are received; and he must also render his accounts 
at any other time when required to do so by the Judge or Master. 
The assignee is required to give bond, if demanded by a majority of 
the creditors. 

5. Within three months from the date of the warrant, a second 
meeting of the creditors is called, at which debts may be proved, and 
the insolvent then makes and subscribes an oath, that the account of 
his creditors, in his original schedule, is just and true,—that he has 
delivered up every thing which he is required by law to deliver up,— 
that if any thing shall hereafter come to his knowledge or possession, 
which ought to be delivered up, he will forthwith disclose or deliver 
the same,—and that he has not, in any way, made over, or disposed 
of, any part of his estate or effects, for the future benefit of himself or 
his family, or to defraud his creditors. 

6. If it appears, to the satisfaction of the Magistrate, that the in- 
solvent has, in all things, conformed himself to the directions of the 
law, he gives the insolvent a certificate of discharge from his debts.— 
But this is not done if the assets of the estate do not pay 50 per cent. 
on the claims proved, and a majority, in value, of his creditors, shall 
dissent therefrom within six months after the date of the assignment; 
and the debtor cannot receive 4 discharge until the expiration of that 
time. If the debtor becomes a second time insolvent, and the assets 
of his estate fail to pay 50 per cent. of the debts proved against him, 
he cannot have a discharge unless three-fourths, in value, of the cred- 
itors, shall assent thereto. If the debtor becomes a third time insol- 
vent, he cannot receive a discharge. 

7. Other meetings of the creditors are called, when debts may be 
proved and dividends declared, as often as is necessary or proper; and 
when the whole property is divided, the estate is settled up, and the 
record, with all the papers, is returned into the probate office. 
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8. The debtor, before receiving his discharge, must submit himself 
to examination before the Master or Judge, whenever required, in 
relation to his estate. For such attendance, he is entitled to one dol- 
lar per day. He is also allowed, out of the estate, for the necessary 
support of himself and family, such sum, not exceeding the rate of 
three dollars per week, for each member of his family, and for such 
time, not exceeding two months, as the Judge or Master shall order. 

9. The law also contains provisions for compulsory insolvency by the 
creditors. When the debtor does not himself commence proceedings, 
and there are circumstances which show that he is either unable or 
unwilling to pay his just debts, in full, proceedings may be instituted 
against him for the purpose of compelling an assignment of his prop- 
erty, for the benefit of the whole. The subsequent proceedings, in 
this case, are similar to those above enumerated. 

Q. 11, What are the damages on protested bills of exchange ? 

A. The damages on protested bills of exchange, in Massachusetts, 
are as follows:—On bills drawn or endorsed within the State, and 
payable in any place in Africa beyond the Cape of Good Hope, or 
any place in Asia, or the Islands thereof, the rate of damages is twen- 
ty percent. On all bills payable any where else without the limits 
of the United States, the rate of damages is five per cent., in addition 
to the current rate of exchange. If payable in any of the New 
England States or New York, the rate is two per cent.; if payable in 
New Jersey, District of Columbia, North or South Carolina, or Geor- 
gia, four per cent.; if payable elsewhere, within the United States, 
five per cent. 

Q. 12. Have you any State legislation on the subject of insurance, and 
what is it? 

A. The State legislation on the subject of insurance is confined to 
the organization of Insurance Companies, and the duties of these Offi- 
ces, but does not alter the general principles of Insurance. The 
amount taken on any one risk must not exceed ten per cent. of the 
capital paid in. 

Q. 13. Have you altered the general law governing negotiable paper, 
and in what particulars ? 

A. The general law governing negotiable paper has not been 
altered. 

Q. 14. Have you an attachment law, and what are its leading fea- 
tures ? 

A. The practice of attaching property on mesne process prevails 
in Massachusetts. The plaintiff, in all actions, may attach the proper- 
ty of the defendant, upon the issuing of the writ, and the lien created 
by such attachment continues until thirty days after judgment, to ena- 
ble the creditor to seize it on execution. Real and personal proper- 
ty may be attached, with certain enumerated exceptions as to the 
latter. There are various enactments and decisions upon the subject 
of attachment, which could not be specified without expanding the 
answer to this question into a treatise. 


Q. 15. What are the requisites for a valid deed for the conveyance of 
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land in your State, and will a deed made elsewhere, without these requis- 
ites, be good ? - 

A. The only requisites to a valid deed are that it should be sub- 
scribed and sealed (with a seal and not a scroll) by the party execu- 
ting the same, and acknowledged by the grantor, or one of them, be- 
fore a justice of the peace, magistrate, notary public, or Massachu- 
setis Commissioner. A deed without these requisites would not be 
entitled to be put on record. 

Q. 16. Please answer a similar question with respect to a will ? 

A. No will will be sufficient to pass real or personal estate, unless 
it be in writing and signed by the testator or some person in his pres- 
ence, and by his express direction, and attested in the presence of 
the testator, by three competent witnesses. Soldiers and mariners, in 
actual service as such, may dispose of their wages and other personal 
property, by a nuncupative will. Real estate within this , aeaweae 
wealth can only be devised by a will made as above, but the disposition of 
personal property would, of course, be in conformity with the law of 
the testator’s domicil. 

Q. 17. Does your law allow foreign executors, administrators, or guar- 
dians to act in your State, in relation to property situated there. 

A. Foreign executors, administrators and guardians, are allowed to 
sell real estate of their testators, intestates and wards, if it shall appear 
to the judge of probate for the county in which the estate is situated, 
that they are bound with sufficient sureties, in the place of their appoint- 
ment, to account for the proceeds thereof; otherwise, sufficient bond 
will be required here. In other respects, foreign executors, adminis- 
trators and guardians, are not allowed to act in relation to property 
situated here. 

Q. 18. Whatare the requisites for admission to your bar, and have you 
any law regulating attorney’s fees. 

‘A. Any sean of good moral character, and of the age of twenty- 
one years, may be admitted to the bar, after having studied law three 
years in an attorney’s office; or in default of such period of study, he 
may be admitted, upon petition, to the Supreme Court or Court of 
Common Pleas, after passing a satisfactory examination. There is no 
law regulating attorney’s fees. 





Remarks on the case of Jones v. Van Zandt, 1 Western Law Journal, 2. 
[By Danret Raymonp.} 


_ Tue elaborate opinion delivered in this case is an important opin- 
10n upon a most important question of constitutional law, and must 
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therefore be subjected to public scrutiny. The facts in the case were 
very little controverted, and the verdict of the jury was in accordance 
with, and was no doubt controlled by, the opinion of the court upon 
the law. 

The suit was brought upon the act of Congress of 1793, the 3d sec- 
tion of which provides, “That when a person held to labor in any of 
the United States, under the laws thereof, shall escape into any other 
of the said States, the person to whom such labor is due, his agent, or 
attorney, may seize or arrest any such fugitive,” &c. And the 4th 
section provides, ‘That when any person shall knowingly and willing- 
ly obstruct or hinder such claimant, his agent or attorney, in so seiz- 
ing or arresting such fugitive from labor, or shall harbor or conceal 
such person after notice that he or she was a fugitive from labor as 
aforesaid, shal! forfeit and pay the sum of five hundred dollars, saving 
moreover to the person claiming such labor or service, his right of 
action for, or on account of, the said injuries, or either of them.” 

The words, after notice, in the act constituted the pivot upon which . 
the opinion of the court turned, and of course the pivot upon which 
the case turned. The main question was, had Van Zandt notice, 
within the meaning of the act of Congress, that the negroes he re- 
ceived into his wagon, and took into the country, were fugitives from 
labor?’ That he knew, had reason to believe, or had knowledge of 
the fact that they were fugitives from labor—in other words were 
runaway slaves, we think no one who heard the evidence had any 
doubt. That he had notice of the fact within the meaning of the 
act of Congress was strenuously denied by the defendant. 

There was no evidence of any notice whatever, nor any person 
named who could have given him such notice, unless it was the ne- 
groes themselves. The notice wasa material fact, which it was neces- 
sary for the plaintiff te allege and prove, by competent testimony, in 
order to sustain his case. Therefore, although the negroes may, and 
no doubt did tell Van Zandt that they were runaway slaves, yet they 
could not be called to prove the fact, because the testimony of a black 
person cannot be received in a case in which a white person is inter- 
ested, either in Kentucky or Ohio, and as they could not be called to 
testify, neither could their declarations be given in evidence. Had 
the court permitted the declarations of these negroes to be given in 
evidence, the public ear would have been shocked and horrified at 
the enormity. From the circumstances of the case—from the time 
that elapsed after the escape of the negroes in Kentucky, some ten 
miles below Cincinnati, to their coming to Van Zandt, some two miles 
above Cincinnati, which was not more than from four to six hours, 
(for the negroes were in their quarters after 9 o’clock on Saturday 
night, and they were at Walnut Hills by 3 o’clock on Sunday morn- 
ing)—from the fact also that their master did not know of their escape 
till after they were in Van Zandt’s wagon, it is perfectly manifest that 
he could have had no notice that they were fugitives from labor, un- 
less knowledge derived from the negroes themselves is notice within 


the act of Congress. 
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It becomes very important, therefore, to ascertain whether knowledge 
is notice, in other words, to ascertain whether the words notice and 
knowledge are synonymous. It must be remembered that the act of 
Congress under consideration is a penal act, and therefore to be con: 
strued strictly, and not by equity. Judge McLean himself, says, 
“the statute under consideration is a penal one, and consequently 
must be construed strictly. It is not within the Legislative power to 
make an act penal, which was not so when it was done,” and a for- 
tiort one would suppose a court of justice could not do this. If, then, 
the words notice and knowledge are not synonymous, and the Court 
has permitted the plaintiff in this case to recover on proof of knowledge, 
without proof of notice, it follows that the Court has altered the act of 
Congress, by striking out the words after notice, and substituting the 
words after knowledge. Whether the Court has amended, as well as 
altered the act, is for the public to decide. 

Are the words notice and knowledge then synonymous? Is proof of 
knowledge proof of notice? The word notice is sometimes a noun 
and sometimes a verb active. It has therefore at least two distinct 
meanings. With it, as an active verb, we have nothing to do in this 
case, because, in the act of Congress under consideration, it is used 
asanoun. That the words notice and knowledge are synonymous 
in law, no tyro will pretend. Lawyers are too famaliar with notices 
ever to suppose that notice means knowledge. Putting a deed on 
record is notice to all the world, although not one in a million knows 
the fact. As notice then does not mean knowledge, neither does 
knowledge mean notice; a man may know a thousand things of which 
he has or has had no notice. A man may obtain knowledge by re- 
flection—by ratioscination. He may obtain it by perception ~~ 
the medium of his senses, without the aid of any third person. No- 
tice, on the contrary, means information communicated, I say then 
that no man who speaks or writes the English language with any de- 
gree of accuracy ever uses the words notice and knowledge as synon- 
ymous. No example can be found in any of our classical writers 
where they have been so used, and there is therefore no ground for 
supposing that Congress meant to use the word notice as synonymous 
with knowledge. There is on the contrary strong reason to believe 
that Congress meant to use the word notice in its common accepta- 
tion— that they meant that before a person should be subjected to the 
penalties of this act, he should have notice given him in the ordinary 
mode, that the person was a fugitive from labor and that his master 
wants to reclaim him. The ordinary mode of giving notice in such 
cases is by advertising, or posting up hand bills. Notice may also be 
given by the town crier, or by sending persons through the country 
to make proclamation of the fact. Unless notice is given in some of 
these ways, that a slave has absconded, and that his master means to 
reclaim him, the presumption is that the master does not mean to 
reclaim him, and it never could have been the intention of Con- 
gress to offer a bounty to officious slave-catchers for hunting up and 
taking back slaves when their masters did not want them returned. 
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The secretion of such a fugitive might defeat the slave-catcher of his 
reward, but not the master of his property. Such a secretion it could 
never have been the intention of Congress to punish, but to construe 
the word notice in the law to mean knowledge, fixes this intention 
upon Congress. 

It is a notorious fact that there are a great many masters who will 
not move a finger to reclaim a runaway slave. They will not com- 
ply with the requisitions of the statute by giving notice even though 
they know they should reclaim their slaves by giving notice; and shall 
an officious slave-catcher be allowed to fix the penalty on his neigh- 
bor, by forcibly seizing the fugitive and taking him home contrary to 
the wishes of his master? ‘There are at this moment more than ten 
thousand slaves in the State of Kentucky, who, if they were to run 
away, their masters would bid them God speed, and never lift a finger 
to reclaim them. They cannot bid them go, because that would be 
contrary to the laws of the State. They cannot with a clear con- 
science manumit them, because they are incapable of taking care of 
themselves, but if they go without his knowledge or consent made 
known to them, he would feel himself relieved from a heavy burden. 
But Judge McLean says no;—if caught by a slave-catcher, your bur- 
den shall be restored, you shall pay the reward provided by the Ken- 
tucky statute for slave-catchers, and then you may recover it back 
under the act of Congress from the person who harbored or secreted 
him with knowledge that he was a fugitive from labor! This we think 
is a new reading of the act of Congress, and time will determine 
whether the country will acquiesce in it. 





Supreme Court of Ohio, Montgomery County, May Term, 1839, before 
Judges Wood and Grimke. 


Tue Srate or Onto, on THE INFORMATION OF THE ProsecuTiINe At- 
TORNEY, EX REL. McKinney ov. Isaac Dovetass. 


[I have received from F. P. Lucas, of Clinton county, a copy of a newspaper entitled 
“Western Empire,” of Sept. 7, 1844, containing the following report, which J deem of 
sufficient interest to be published in this Journal for future reference.—Eb.] 


Where a statute provides that an officer shal! be qualified on or before a certain day; 
or his office shall be considered as vacant, and he has taken all the legal steps to be 
qualified before that day, but those who are to judge refuse to admit his qualifica- 
tions; Held, that he is entitled to the office. 


Tue proceedings in this case are founded on the act of the 17th 
March, 1838, which, among other things, provides in substance that 
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the Prosecuting Attorney may, on the relation of a private.individual, 
on leave granted by the Supreme Court in term time, or any judge 
thereof, in vacation, file an information in the nature of a quo war- 
ranto in the Supreme Court for the proper county, in the following 
cases:—1. When any person shall usurp, intrude into, or unlawfully 
hold or exercise any public office, civil or military, or any franchise 
within this State; or 2nd, when any public officer shall have done, or 
suffered, any act, which by the provisions of the law shall work a for- 
feiture of his office. Vol, 36, p. 68, sec. 1. The 2d section provides 
for the service of process, and the entry of defendant’s appearance. 
The 3d, that in every such case, judgment shall be rendered upon the 
right of the defendant, and also upon the right of the party so averred 
to be entitled; or, only upon the right of the defendant, as justice shall 
require. 

Under the provisions of these enactments, the relator states, that 
he was duly appointed Auditor of the county of Montgomery, on the 
5th day of March, 1839; that he qualified and is entitled to hold the 
office until the Ist day of March, 1841, and that Isaac Douglass, the 
defendant, on the 6th day of April, usurped and intruded himself into 
the office of Auditor, and continues, without right or legal authority, to 
exercise the duties and enjoy the privileges and immunities thereof, 
and prays process, and that Douglass may answer by what warrant he 
exercises and enjoys said office. 

Douglass, in obedience to the process, defends. He answers that 
he was duly elected to the office of Auditor of said county, on the 2d 
Tuesday of October, 1838, by a majority of the votes of the qualified 
electors thereof, for the term of two years from the first day of March 
next, ensuing. That on the 23d day of February, 1839, he executed 
his bond, as Auditor, in due form, and with surety amply sufficient; 
that on the same 23d day of February, he gave notice io Riley, one 
of the Commissioners, of the execution of said bond, and his readiness 
to have the same examined and approved by them, and was then re- 
quired by Riley to deposit the bond with the County Auditor, in his 
office, the place of holding the sessions of the Commissioners, on or 
before the first of March, and to present it for acceptance, at their 
stated session, on the first Monday of March, and the Commissioners 
would then act upon it. He states that, in obedience to this direc- 
tion, he did deposit his bond, on the 2&th February, for examination 
and approval, and that he remained at the Auditor’s Office from the 
28th of February until the first Monday in March, to have his bond 
approved and assume the duties of the office. He further states, that 
the Commissioners held no session until the first Monday in March, 
when he presented his bond, with the oath endorsed, and the certifi- 
cate of his election, for their approval. That the office of Auditor 
was not then declared vacant, nor the relator appointed; and that said 
defendant then and there claimed to be recognized, as Auditor, and 
in virtue thereof, clerk to the Commissioners; but the Commissioners 
decided, as the bond had not been approved before the first day of 
March, the defendant had forfeited his office, as Auditor, from which 

VOL. it, 32 
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decision he appealed to the Court of Common Pleas, and such pro- 
ceedings were had, that the decision of the Commissioners was re- 
versed, his bond deposited with the County Treasurer, and he was 
duly put into the possession and assumed the duties of the office. 

To this plea there is filed by the relator a general demurrer, and 
by it, every fact, well stated by the defendant, is admitted to be true. 
The question, then, which arises, is, do such facts constitute Douglass the 
Auditor of Montgomery county? 

The 2d sec. of the act prescribing the duties of County Auditors, 
provides, that before entering on the duties of his office, the Auditor 
shall give bond, &c., and take and subscribe an oath, &c., to be en- 
dorsed on sai! bond, and that the bond shall be executed to the ac- 
ceptance of the Commissioners of the County, and deposited with the 
County Treasurer. Vol. 29, p. 280, sec. 2. But the great difficulty 
which here arises, in this case, grows out of the construction put by 
the County Commissioners, upon the 4th sec. of the same act, p. 281, 
a construction which must be admitted by all to be the most inequi- 
table. and which appears to us to be equally illegal. ‘The’section in 
question reads thus:—“That if any person, elected to the office of 
County Auditor, shall not give bond and take the oath or affirmation 
as required, in the Qd sec. of this act, on or before the first day of 
March, next after his election, the office shall be considered vacant.”— 
In the construction of statutes, we should always keep in view, the 
mischiefs for which it provides a remedy. One of these is supposed 
to be, that persons elected did not always qualify, and enter upon 
their duties, at the commencement of their legal term, and an incum- 
bent, perhaps, become odious to the community, held on to his office, 
in opposition to the declared will of the electors. In other cases, it 
was convenient, at least, when business was commenced by one offi- 
cer, that he should conduct it to a close, and, in order to do so, it was 
necessary to know when one should go out and the other in. These 
were among the considerations which gave birth to the 4th sec. of the 
act. A construction, then, should be given the act which will carry 
out the intentions of the legislature; such as will extend it to the evils 
and inconveniences against which it was intended to provide, but no 
further. If we are right in this, no construction can legally arise, 
certainly not equitably be drawn, from this provision, which should 
vacate the office, when the person elected has prompily complied with 
every substantial requisite required by the law. When there is no 
neglect, no delay, but a disposition manifested to commence the duties 
of the oflice within the legal term, and this most manifestly known 
and well understood by the Commissioners; when the elected has done 
all in his power, pursued his office with unceasing pertinacity, and his 
bond is not approved because he has followed the directions of one of 
the Commissioners, they ought not so to construe the act, as to nullify 
the declared will of the electors of the county. 

Is there anything in this section to prevent its receiving that liberal 
and equitable construction, which is ever extended io all others of 
like character? Suppose the absence of the Commissioners from the 
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county; their sickness and inability to act until the second day of 
March; sickness or accident in the person elected; shal] the Commis- 
sioners vacate the office, because unavoidable necessity, or the act of 
God, has prevented the Auditor elect from presenting his bond, until 
the first day of March? 

his case is, however, much stronger for the defendant. His bond 
was executed, in all things, conformably with the statute; the oath 
was endorsed upon it; the Commissioners did not object to it for in- 
sufficiency, but their acts show they considered it sufficient; the de- 
fendant was required by one of the Commissioners to deposit it with 
the County Auditor, and he did so, before the first of March, and it is 
admitted he remained at the office with it until the 5th of March, 
claiming to have the bond approved, and then to be recognized as 
Auditor. The bond is now lodged with the County Treasurer, and it 
is of little moment by whom or how it was deposited. It is the coun- 
ty’s security for the faithful discharge of the duties of one of its offi- 
cers, and we cannot be led to the conclusion, that the time when it 
was executed is of any importance, as to its validity. 

We think we are warranted, in our construction of the statute, by 
adjudicated cases; that the time, from the first to the fourth of March, 
was, under the circumstances, immaterial as to the approval of the 
bond, and the validity of the office. In the 5th O. R. p. 139, the 
court say, the constable’s bond, not having been given within ten 
days, it was the duty of the trustees to consider the office vacant, but 
if, then, the trustees had accepted the bond, it would have been a rati- 
fication of the appointment. This was a case where there was a total 
neglect to endeavor to qualify within the ten days. 

Again, in the case at bar, the bond is to be accepted by the Com- 
missioners as an official act, and it is provided in the 8th section of 
the act establishing boards of County Commissioners, that they shall 
hold three stated sessions annually, one of which is to be on the first 
Monday in March, and, at all of which, they shall transact any busi- 
ness which now is, or may hereafter be, required of them. Does not 
this provision authorize them to accept the bond of the Auditor, on 
the first Monday, although not the first day of March? It is, however, 
unnecessary to pursue the subject farther. It appears to us, that the 
defendant has substantially complied with the law, and that the Coun- 
ty Commissioners must be satisfied there is no intent or reasonable 
probability of the office being assumed before they can apply that 
rigid construction which has been adopted in this instance. We are 
led, therefore, to the conclusion, that the defendant is not guilty of 
intrusion or usurpation, that he is de jure Auditor of the County of 
Montgomery, and judgment will be entered in his favor. 
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Circuit Court of the United States, December Term, 1844. 


Joun CLARKE, ASSIGNEE or GopFrey Beaumont, v. Jonn Rist, ET AL. 


[ Reported, on special request, by Jupez Leavitt. | 


Held, that where a creditor has obtained a judgment in a State Court, and filed his 
bill in chancery to subject equitable interests in real estate to the satisfaction 
thereof, and the subp@na has been served before the filing of a petition in bank- 
ruptcy by the judgment debtor, in the absence of fraud in obtaining the judgment, 
he has acquired a lien on such real estate within the second section of the bank- 
rupt law. 

Held, also, that in such case, the State Court has acquired a jurisdiction to sell such 
real estate and apply the proceeds, with which the federal courts cannot interfere. 


Mr. Ciarke and Mr. Corrin appeared for the plaintiff, and Mr. 
Moovey and Mr. James Mason for the defendant. 


Opinion of the Court by Leavrrr, J. 


This bill is filed by the complainant, as the assignee in bankruptcy 
of Godfrey Beaumont. The tacts before the court, so far as it is ne- 
cessary to notice them, are:—That in 1842, the bankrupt, Beaumont, 
was possessed of an equitable interest in certain valuable real estate, 
described in the bill, and, in connection with his two sons, constituting 
the firm of G. Beaumont & Sons, was engaged in business in the 
county of Columbiana, as a manufacturer of woollen goods; that in the 
early part of November of that year, this firm, laboring under some 
enbarrassments in their business, transferred, by bill of sale, to one 
Springer, nearly all their personal property, to indemnify him for his 
suretyship to the Bank of New Lisbon, and Springer took ion 
of said property the Ist of December, 1842; that at the November 
term in said year, of the Court of Common Pleas of said county, sun- 
dry judgments were obtained against the firm of Beaumont & Sons, 
on which executions severally issued, the 2nd of December, and were 
returned partially satisfied, by a levy on the personal property of the 
defendants; that shortly after, the plaintiffs in the several judgments 
recovered against said firm, filed bills in chancery in said Court of 
Common Pleas, to subject the equitable interest of G. Beaumont in 
the real estate aforesaid, to the satisfaction of said judgments, and 
subpcenas were duly issued and served in said cases, between the 3rd 
and 7th of December. 

It also appears, that the Beaumonts filed their petitions severally, 
for the benefit of the bankrupt law, the 15th of December, 1842, and 
were decreed bankrupts, and the complainant was duly appointed 
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their assignee, the 30th of January following; that soon after his ap- 
pointment, the complainant was made a party to the proceedings in 
chancery, instituted by the judgment creditors as aforesaid, and filed 
answers, denying the jurisdiction of the court, and insisting on the 
dismissal of the bills, on that ground; that the Court of Common Pleas 
retained jurisdiction of said petitions in chancery, and upon hearing, 
decreed the sale of Beaumont’s equitable interest in the real estate 
aforesaid, and the distribution of the proceeds among the judgment 
creditors—but no sale has yet been effected. 

It is also charged in the bill, that the counsel of the judgment cred- 
itors had notice of the assignment to Springer, and that Springer was 
in possession under it, previous to the institution of said proceedings 
in chancery. 

The bill prays for an injunction, restraining the parties from fur- 
ther proceedings in the State Court, and that the liens of said judg- 
ment creditors may be set aside, and the property sold by the com- 
plainant for the benefit of the general creditors of G. Beaumont. 

The question arising on this state of facts, and which this court is 
called upon to decide, is, whether the judgment creditors, (the defend- 
ants in this case,) by their judgments and the institution of the pro- 
ceedings in chanccry to charge the equitable interest of the bank- 
rupt, as set forth in the bill, have acquired a lien on that interest, 
which is protected by the bankrupt law. 

The last proviso of the second section of the act declares, “that 
nothing in this act contained shall be construed to annul, destroy, or 
impair any lawful rights of married women, or minors, or any liens, 

es, or other securities. on property, real or personal, which may be 
valid by the laws of the States respectively, and which are not inconsistent 
with the second and fifth sections of this act. 

It is insisted, on the part of the complainant, that the application of 
Beaumont, for the benefit of the bankrupt act, suspended the jurisdic- 
tion of the State Court, in the chancery proceedings; and that conse- 
quently the decrees of the court for the sale of the equitable interest of 

umont, in the real estate in question, were inoperative, and created 
no valid lien in behalf of the judgment creditors. On the other hand, 
it is contended, that as these judgments against Beaumont were ob- 
tained in the usual course of proceeding in the State Courts, and 
without fraud or collusion between the parties, the court has full juris- 
diction of the chancery proceedings, in their inception; that the sub- 
sequent application in bankruptcy of Beaumont, did not deprive that 
court of its power to proceed; and. that, from the date of the service of 
the subpeenas in the chancery cases, a lien existed in behalf of the 
judgment creditors, which this court will recognize and protect. 

It will be seen, from the provision of the bankrupt act, above quoted, 
that liens which are valid by the State laws, and are not opposed to, 
and, in contravention of, the bankrupt law, are unimpaired by its 

tion, 

The law of Ohio, under which the judgment creditors filed their 
bills, is intended to afford. the means by which certain property and 
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interests of a judgment debtor may be rendered available for the pay- 
ment of his debts, which could not be reached by the ordinary process 
of execution. ‘To charge the equitable interest of a judgment debtor 
in real estate, and subject those interests to the payment of a previous- 
ly acquired judgment, is one of the most common cases, in which this 
statutory proceeding is resorted to, The creditor, on a proper case 
made, is entitled by the provision of the statute to a decree for the 
sale of the equitable interest of the judgment debtor. The statute 
declares that the said courts shall decree sales and enforce all neces- 
sary-transfers and conyeyances, to vest in any person purchasing or 
taking under such decree all the rights, title and interest of the said 
debtor, in the interest sold, or the subject of the decree, at the time of 
the service of process in such case-—Swan’s Stot. 704. From the lan- 
guage here used, it is undeniable that the lien of the judgment cred- 
itor is coeval with the date of the service of the subpoena in chancery. 
This, it is understood, is in accordance with the uniform construction 
of this law, by the courts of Ohio, and the practice of those Courts 
under it. The statute proceeds on the principle, that by the judg- 
ment at law the creditor acquires an inchoate right to the equitable 
interest of the judgment debtor; which, however, can only be perfect- 
ed and made available by a decree of sale, by a court of chancery. 
But it is within the evident design of the statute, that from the time 
of the serving of process in ‘the chancery proceeding, legal validity 
and force are given to this previously existing but imperfect right. 

Under a similar statute in New York, the same practice, and the 
same principle of construction, have obtained in the courts of that 
State. The case referred to in the argument of this case, decided by 
the District Judge for the Northern District of New York, reported 
in the 5th vol. of the Law Reporter, page 360, is very analagous in 
its facts to that now under consideration. In that case, certain cred- 
itors of a bankrupt, previously to the entry of a decree of bankruptcy, 
had filed their petitions in chancery in a State Court, under ‘the stat- 
ute of New York, to charge certain equitable interests of the bank- 
rupt with the payment of their judgments. And the Court held, that 
in the absence of any facts, impeaching the original judgments, as 
being fraudulent under the bankrupt law, the liens of the judgment 
creditors were protected, and an injunction to stay the proceedings 
of the parties in the State Courts was refused, ’ 

The inquiry then arises, whether, in the rendition of the several 
judgments in favor of the defendants, in this bill, there was fraud, in 
fact or in law, vitiating not only those judgments, but also the subse- 

uent proceedings in chancery, instituted to enforce the asserted liens, _ 
which are the subjects of controversy in this case. 

By the 2nd section of the bankrupt act, it is provided in substance, 
that all payments, securities, transfers, &c., in contemplation of bank- 
ruptcy, and for the purpose of a preference or priority to any cred- 
itor, &c., or to any person, not being a bona fide creditor, or pureha- 
ser for a valuable consideration, without notice, shall be deemed ut- 
terly void, &c. The settled and uniform construction given to this 
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clause is, that it condemns and invalidates all transfers of property, 
or rights of property, made in view or contemplation of an application 
for relief under the law, or when the person is in such a condition of 
embarrassment as amounts to a state of bankruptcy. Under either of 
the circumstances here supposed, it is in direct contravention of the 
policy of the bankrupt act, that the bankrupt should make any change 
or transfer of property, whereby the rights of his general creditors 
may be injuriously affected. 

Do the transactions between the bankrupt Beaumont, and the de- 
fendants, fall within the prohibitions of this provision? In reference 
to the judgments obtained against the bankrupt, there is no allegation 
in the bill that there was any actual fraud, or collusion, in their entry 
or rendition. Nor is there any fact before the Court, from which, as 
a matter of necessary legal deduction, those judgments can be pro- 
nounced invalid. They were entered in November, 1842, for debts 
contracted long before, and,aceording to the usual course of proceed- 
ings in the State Courts, either upon the issue and service of process, 
or by virtue of warrants of attorney previously executed for that pur- 
pose. The judgment crediters are not charged with a knowledge of 
the bankruptcy of the Beaumonts, at the time of the entry of these 
judgments, though the allegation is made that their counsel was ap- 
prized of the bill of sale to Springer before the commencement of the 
proceedings in chancery. But this does not infect the judgments with 
the taint of either actual or constructive fraud. And no doubt can be 
entertained, that if Beaumont had then possessed the legal estate in 
the lands in controversy, the lien of the judgment creditors would have 
been effective, and wholly unimpaired by the subsequent application 
for relief under the bankrupt law. This position is fully sustained by 
the opinion of Judge McLean, in the case of McLean, assignee, &c. 
v. Rockey, reported in the 7th No. of the Ist vol. of the Western Law 
Journal. It is there said, “that a judgment constitutes a lien on real 
estate, which is recognized in the second section of the bankrupt law, 
is undisputed. And there is no allegation in the bill, that either in the 
causes of action, or in the prosecution of the above suits to judgment, 
there was fraud. The judgmenis, therefore, having been rendered 
against the bankrupt, before his petition was filed, create a valid lien, 
on his real estate.” 

Are the rights of these judgment creditors impaired, By the fact 
that at the time the judgments were entered, the bankrupt had no 
legal interest in the property in question, on which a lien attached 
under the law of Ohio? The interest of Beaumont, as already stated, 
was merely an equitable interest. The proceedings under the statute 
in the State Court, to charge that interest, have been noticed. And, 
it is to be observed, that these proceedings do not partake of the 
character of original suits. They are to be regarded in the light of 
incidents to, or continuations of, those suits. It would seem clear, 
from this view, assuming the judgments to be valid, that the State 
Courts possessed undoubted competency to entertain jurisdiction of 
the chancery proceedings, both before and after the application was 
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filed by Beaumont, for relief under the bankrupt act. The lien of 
the judgment creditors, though not perfect on the rendition of the 
judgments, became so under the statute of the State, upon the service 
of the process of subpoena, which was prior to the filing of the appli- 
cation in bankruptcy. These creditors, then, occupy the same posi- 
tion, and are entitled to the same rights, as if the bankrupt had pos- 
sessed the legal estate, instead of an equitable interest, in the lands 
mentioned in the bill. ‘Their liens are saved under the bankrupt act, 
and the State Court, having rightfully taken jurisdiction of the pro- 
ceedings designed to perfect those liens, may retain it, till the object 
sought for is accomplished, in accordance with the statute. 

It is regarded as indisputable, that there is no ground for the imp: 
tation of fraud, actual or constructive, in commencing and carrying 
forward the chancery proceedings in the State Court. If fraud at- 
taches to these, it must be because the conduct of the parties has given 
them this quality or characieristic. So far as the judgment creditors 
are concerned, there is clearly no room for any unfavorable inference. 
They stand before the court on the footing of persons who, with no 
discreditable vigilance, have legitimately pursued their rights, under a 
statute sanctioning the proceedure to which they resorted. Nor is 
there any better ground for the impeachment of the conduct of the 
bankrupt. It was not by his procurement or agency, that the cred- 
itors commenced proceedings to enforce their equitable liens. In 
these transactions he was merely passive, and could not, therefore, 
have imparted to them the quality of fraud. 

By their jugdments, and the subsequent proceedings thereon in the 
State Court, the defendants in this bill acquired a bona fide lien, prior 
to the filing of the petition in bankruptcy. The equitable interest of 
the bankrupt, in the property in question, did not therefore pass to, 
and vest in his assignee; and no ground is presented for the exercise 
of the power of this court, in withdrawing those interests from the 
final disposition of the State Court. The lien of the judgment cred- 
itors is within the saving of the bankrupt act, and this court has neither 
the right or the inclination to disturb it. 

In the argument of the counsel for the complainant, the decision of 
this court in the case of McLean, assignee of Mahard, v. The Lafay- 
ette Bank and others, reported in the Ist No. of the Ist vol. of the 
Western Law Journal, page 15, was referred to, and it was insisted 
that the principles laid down by Judge McLean, in the opinion de- 
livered by him, vindicate the exercise of the jurisdiction of this court, 
in the case in which it is now invoked. But it will be observed that 
the two cases differ in many essential features. In that decided by 
Judge McLean, there were various liens on the property of the bank- 
rupt, by mortgages and judgments, some pending in a State Court for 
adjudication, and, in regard to all the liens, there was an express al- 
legation in the bill that they were given in fraud of the bankrupt act. 
The Judge, after reviewing the ample jurisdiction conferred on the 
federal courts by that act, in the settlement of all controversies grow- 
ing out of bankruptcy, verv justly concludes, “that when the founda- 
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tion of the lieas depends on the construction of the bankrupt act, it 
would seem that the jurisdiction under which the law was passed, 
should carry it into effect.” The case was argued on a motion to 
dissolve the injunction, so far as the rights of one of the defendants 
was concerned; and, on full consideration, the motion was refused, 
and the case continued for final hearing, but with the express decla- 
ration by the court that the question of jurisdiction was not to be held 
as conclusively settled. 

In controversies, involving the proper construction of the bankrupt 
act, the validity of liens under it, and the adjustment of conflicting 
rights and priorities, there is great propriety in invoking the exercise 
of the jurisdiction of the federal courts. ‘Their powers, in these mat- 
ters, are more ample than those possessed by the State Courts, and 
they can more satisfactorily act upon and adjust the rights of all the 
parties concerned. But, when a State tribunal has rightfully taken 
jurisdiction of a case, though having some connection with an estate 
in bankruptcy, it affords no sufficient reason for its withdrawal from 
that jurisdiction, that a federal court might have taken cognizance of 
it. And it is proper that the courts of the nation should cautiously 
abstain from the unnecessary exertion of powers which may bring 
them into conflict with the St:te Courts. Nothing can tend to the 
more serious disturbance of the harmonious action of the State and 
federal authorities, than these conflicts. And, as far as practicable, 
consistently with the assertion of the first powers of each, they are to 
be studiously avoided. 


The injunction prayed for is refused. 





Reply to the review of Good v. Zercher, in the January number of this 
Journal, page 154. 


[By Simeon Nass. | 


Since writing the articles on Retrospective Laws, I have read the 
review of the case of Good v. Zercher, in the January number of the 
Law Journal, in which the writer undertakes to disprove the correct- 
ness of that decision. I have read that article carefully, and, if I ean 
understand the principles there advanced, they are not only strong 
enough to overturn the decision of the court in that case, but com- 
prehensive enough to change the whole character of our government, 
and unsettle the title of every man to his property. A very conve- 
‘nient way this of crushing the positions of another, by the assumption 
of general propositions, —— ever vexing one’s self with the labor of 
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verifying their truth. But no writer has any business to deal with 
such dangerous instruments of logic, who has not in the first place 
taken their length and breadth, their heighth and depth; who has not 
comprehended them in all their applications, and clearly ascertained 
that they cannot be applied, equally as successfully, to overturn ad- 
mitted truth, and to justify the most palpable wrong. Half truths are 
often rashly elevated to the dignity of whole truths, and many maxims 
pass current, which have no truth at all. And much of the labor and 
progress of mind consists in detecting the falsehood of the one, and 
the error of the other. The propriety of these remarks will be seen, 
as I proceed in the examination of the reasoning of this article. 

The first proposition laid down is, that retrospective laws, which mere- 
ly change the rules of property, and the criteria of titles, do not take from 
one property which is his own. This proposition asserts, that the muni- 
ments of one’s title to property are subject to, and at the mercy of, 
legislative wisdom or folly; that, though the legislature cannot direct- 
ly enact that what is now the property of A, shall hereafter be held 
and adjudged to be the property/of B; yet that the same effect can 
be produced, the same end indirectly attained, by so altering the rules 
of property, the evidences of titles, that B shall be able to prove that 
poverty to be his, which A, by the same titie papers, could before 

ave proved to have been his, If the legislature has power thus to 
vary the effect of evidence in one ¢ase, why not in all? If it can enact 
that title papers, which, by the law of. the land, prove the title to cer- 
tain property to be in A, shall yet operate and have the effect to 
prove the title to the same property to be in B, what shall prevent it 
from enacting that a verdict and judgment against the plaintiff in a 
former suit, shall not be adjudged and held to be a bar to a second 
suit for the same cause of action, 80 he proves on the second trial that 
the former verdict was rendered against him from a failure of evi- 
dence, which he can now supply, and by it prove the justice of his 
demand? Nay, more: If the legislature can thus change the effect 
of evidence, thus make the same papers speak contradictions, what 
shall preclude it from changing it back again? so that we might wit- 
ness the same title papers proving the same property to be in A this 
year, the next in B, and the year following in A again; and thus the 
title might be made to vibrate from one to another, with the close of 
every session. ‘This doctrine, that the legislature can vary the effect 
of evidence, though it cannot pass the title; that it can do indirectly what 
it cannot directly—has always seemed to my mind utterly at war 
with the inviolability of private property, and the security of private 
rights. A deed without words of inheritance conveys only a life es- 
tate to the grantee; can the legislature so change the effect of such a 
deed, as evidence, as to make it prove a title in fee simple? If this pro- 
vision of the constitution can thus easily be got rid of, why cannot 
that which prohibits the legislature from passing laws, impairing the 
obligation of contracts? True, the legislature cannot alter the con- 
tract, but what shall preclude it from changing the effect of the evi- 
dence by which the contract is to be proved? A bond, at common 
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law was conclusive as evidence of a consideration; why cannot the 
legislature, by parity of reasoning, enact that such bonds, heretofore 
executed, shall, as evidence, be no proof of a consideration? Bills of 
exchange and negotiable promissory notes, are, in the hands of bona 
fide holders, conclusive as evidence of a consideration and a liability 
on the part of the drawer or maker to pay; why cannot the legisla- 
ture declare that such bills or notes, heretofore negotiated, shall be 
only prima facie evidence, or even no evidence at all of a considera- 
tion and liability to pay? The contract in these instances is no more 
affected, than the title, in the former; the law only operates upon the 
evidence of the contract in the one case, and of the title in the other. 
The means adopted by parties to evidence their contracts or titles, are 
a part of the contracts or titles themselves, and their effect can no 
more be changed without impairing the contract in the one case, or 
the title in the other, than you can level the walls and fill up the 
trenches of a fortification, without impairing the right of the garrison 
to defend themselves. But it is unnecessary to pursue the discussion 
of this point farther, since the writer himself shrinks from the responsi- 
bility and consequences of maintaining the proposition as a general 
one, as universally true. His next proposition is intended to act asa 
limitation upon this. 

His second proposition is, that the property, which one has, by the 
constitution, a right to possess and protect, is not that which the civil 
law affirms to be his, but only that which is his by the great and uni- 
versal rules of natural right. If the laws of nature affirm the property 
to be his, then it is his beyond the power of legislation to deprive him 
of it, either directly or indirectly. In such a case, the legislature has 
not power even to change the effect of his title papers, as evidence of 
his right to possess and protect property thus ascertained to be his. 
The questions, says this writer, to be considered in deciding upon the 
constitutionality of a retrospective law, are these:—Does it violate any 
of the laws of property as founded in the GREAT AND UNIVERSAL RULES 
OF NATURAL RIGHT? Does it take from one what was RIGHTFULLY his, 
or what he unsustiy detains from another? Stripped of all verbiage, 
and enunciated in the form of a proposition, the doctrine here main- 
tained is this:—Ir onE HAS BY THE CIVIL LAW BOTH THE LEGAL AND 
EQUITABLE TITLE TO PRGPERTY, TO WHICH ANOTHER, BY THE LAW OF 
NATURE, IS ENTITLED, THE LEGISLATURE, IN ALL SUCH CASES, HAS THE 
POWER TO TAKE THE LEGAL AND EQUITABLE TITLE TO THAT PROPERTY 
PROM THE FORMER, AND VEST IT IN THE LATTER. ‘The question to be 
settled is, whether this proposition is true; true, not only to overturn 
the decision in the case of Good v. Zercher, but to maintain the validi- 
ty of all retrospective laws coming within its comprehensive scope. 
It must be true in its application to all cases, embraced within its 
terms, or it must be wholly false. 

The writer agrees with the framers of the constitution, that the 
right to acquire, possess, and protect property, is a natural right; but 
the inquiry is, by what law shall it be ascertained, whether one has 
acquired, does possess, and may protect any specific property? This 
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writer affirms that this fact is to be ascertained by the great and uni- 
versal rules of natural right, by the laws of nature. Hitherto, however, 
the civil law has contained numerous provisions and rules to regulate 
the manner by, and the mode in which, property might be acquired, 
possessed and protected; and to this law, and no other, has the appeal 
hitherto been made to settle any controversy, as to the rightful own- 
ership of property. Although the right to acquire property is a natu- 
ral, inherent, and inalienable right, yet the legislative authority can 
constitutionally regulate the mode in which alone it can be acquired; 
prescribe what acts must be performed, what evidence obtained, be- 
fore it is proper for one to assert that certain property is his. When 
these laws have been complied with, when these acts have been per- 
formed, this evidence obtained, then one can say that the property is 
his; and, if once his, then the right to possess and protect it is de- 
clared to be equally natural, inherent, and inalienable, as his right to 
acquire it, When once acquired, when once it is proper to say, zt is 
his, how can it become another’s, save in the way pointed out in the 
civil law? If the owner of property has done no act, which, by the 
law of the land, will justify another in affirming that the property is 
his, is it not still the property of the first? And, if his property, does 
not the constitution guarantee to him the right of possessing and pro- 
tecting it against the intervention of any power known to the State, 
whether legislative, judicial, or executive? I know no other rules of 
property than those furnished by the civil law. Indeed, it is the 
opinion of most writers upon ethics, that property is the creature of 
the civil law, and does not exist independent of it. Paley seems to 
suppose that, by the law of nature, no one has a right to appropriate 
any more than what he stands in need of for his own use—a principle 
not broad enough, in Mr. Paley’s opinion, to vindicate the present 
claims of property; hence he founds the right in THE LAW OF THE LAND. 
If writers upon ethics are thus compelled to found the right of prop- 
erty in the law of the land, then that law can alone furnish the criteria 
by which we can ascertain the person who can rightfully affirm that 
this is his property. And, if the right of property is founded in the 
law of the land, then that, which one has acquired, according to the 
law of the land, is his property, and the constitution asserts his right 
to possess and protect it. But waiving this for the present, let us ad- 
mit, with other writers upon the subject, that the right of property 
has its origin in the law of nature. Whence did the framers of our 
first State constitutions derive their ideas of property? From the 
schools of philosophy, or the ians of court? From Aristotle and 
Locke, or from Coke and Blackstone? These men were pre-emi- 
nently practical men. They had for years been engaged in vindica- 
ting the rights of Englishmen, according to the principles of the com- 
mon law, with the pen and with the sword, in the study and on the 
battle field; when they, therefore, speak of the right of acquiring, pos- 
sessing, and protecting property, did they refer to the speculations. 
upon ethics, or the common law? to the law of nature, or the law of 
the Jand? I think the latter. They no doubt supposed that what the 
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kaw of the land affirmed to be their property, was theirs; and it was 
the right to possess and protect this property, thus proved to be theirs 
by the law of the land, that they designed to guarantee in the consti- 
tution. 

But without pressing this point, let us proceed to apply this propo- 
sition asa test of the constitutionality of retrospective laws, and ascer- 
tain, if we can, the extent of its application. That one may hold 
the legal and equitable title to property, to which another has a moral 
right, is no doubt true. The law has its imperfections; it is but an 
approximation to that justice which characterizes the only perfect 
government in the universe. It must act by general rules, which, 
though having justice for their end, may be converted, by the chicanery 
of the dishonest, to an instrument of injustice in particular cases.— 
Still, most of the instances in which the aid of retrospective legislation 
is invoked, occur from a non-compliance with the law, through the 
ignorance or carelessness of parties, or public functionarics, The 
law, in most of these cases, is admitted to be right; but parties, in 

articular instances, having failed to comply with its requirements, 
Leelaladion is invoked, not to change the law, but to patch up the 
blunders of parties—to make a non-compliance just as valid as a com- 
pliance with the law. Still injustice may exist; legal right may be 
dissevered from moral right; and it is contended that legislation has 
the power to unite the legal with the moral right. Writers upon ethics 
have taken notice of these moral rights, which the Jaw does not enforce, 
and have named them imperfect obligations; obligations which one 
ought, in conscience, but which the law will not compel him, to perform; 
and this is the first time I have seen the doctrine advanced, that there 
was a remedy for an injury of this character in the power of legislation. 

The only method, however, of testing the soundness of a general 
proposition like this, is by its application to cases coming clearly 
within its terms; and, if it invariably brings out a correct conclusion, 
then it is true; but if, on the other hand, the conclusion arrived at is 
palpably wrong, clearly mischievous, then its falsehood is demonstra- 
ted. Now then for its application. It is maintained, by all writers 
upon ethics, that a child, having the ability, is, by the law of nature, 
bound to support his parents. By the civil law, this obligation is not 
enforced. If, however, one furnishes sustenance to a parent, having 
a child able, but who has refused to do it, would not the child be 
morally bound to refund such expenses? Here, then, is a moral right 
in one against the child; an obligation which the child cannot refuse 
to discharge, without, in the estimation of every upright mind, viola- 
ting the plainest dictates of natural justice; but there is no remedy by 
the law. Can the legislature convert this moral, into a legal obliga- 
tion? Would a retrospective statute be held valid, which should 
enact that, in such cases, heretofore occurring, the party furnishing 
the support might maintain a suit to recover from the child the cost 
of it? The same moral obligation rests upon the parent, having the 
ability to support his children; but, by the law of the land, he is not 
bound to do it after the child attains his majority. If another, there- 
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fore, like the good Samaratin, has cherished, and watched over, and 
supplied physicians and medicine to a sick son, far away from the 
paternal roof, can the legislature, by statute, compel the father to re- 
fund the mere money expended, if he is such a monster as to refuse to 
do it? Did one ever read or hear of such a law? A claim may be 
barred by the statutes of limitations, and yet the money never have 
been paid. In such a case, the debtor is bound by these great and 
universal rules of natural right, to pay the money, notwithstanding the 
statutory bar. Would a statute, however, be constitutional, which 
should declare that the creditor in such a case might compel the debtor 
to pay? Can an obligation, once become extinct in the eye of the 
law, be resuscitated by legislation? If so, then all debts, however 
long they may have been barred, can again be revived, and become 
the subject of judicial inquiry. Will this be admitted? A parol con- 
tract for the conveyance of real estate, accompanied with the pay- 
ment of the price, is void by the civil law, yet by the law of nature one 
is just as much bound to execute it as though it was evidenced in wri- 
tig. Here is the moral right in one; the legal and equitable in an- 
other. The vendor, by refusing to convey, unjustly detains the prop- 
erty, which is rightfully anothers. Yet would an act be held valid, 
which should declare that such parol contracts, heretofore made, 
should be held and adjudged to be binding upon the parties? Or 
that such contracts, previously made, might be proved by parol testi- 
mony? Where laws against usury exist, the usurious contract is de- 
clared to be void, into whose hands soever it may pass. Yet, by the 
laws of natural right, the borrower is bound to pay the sum loaned and 
legal interest; so palpably just is this, that a court of equity refuses 
its aid to the borrower, unless he offers to pay the principal and legal 
interest. Can this moral obligation, this natural right, be converted 
by legislation into a legal obligation, a civil right? If so, the Bank of 
Chillicothe and the Miami Exporting Company, are not without their 
remedy. There is a moral obligation on the part of their debtors to 
pay, and if they refuse, legislation can, according to this doctrine, com- 

a compliance. Does any one, however, believe it? A verdict 
and judgment against a plaintiff in one suit, is a conclusive bar to a 
second for the same cause of action, though they were obtained by a 
failure of evidence to substantiate a just demand, or by perjury on the 
part of the defendant. Here would still be a just demand; the defend- 
ant, bound by the rules of natural right to pay; but no second suit could 
be brought, though abundance of evidence, even the admissions of the 
defendant himself, could be then had to prove its justice. Still, by 
the /aw of nature, the defendant, if he refused to pay, would unjustly 
detain what was not rightfully his, but anothers. Would an act of 
legislation be valid, which should declare that the first judgment, in 
such cases, should not be held and adjudged conclusive, as a plea in 
bar, but only prima facie conclusive as evidence in any second suit? 
A canveyance of property, made with the intent to defraud creditors, 
is valid and binding upon the grantor; and no premise, on the part of 
the grantee, to reconvey on request, can be enforced by the grantor. 
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Still the grantee would, in a court of conscience, governed by the rules 
of natural right, be held bound to execute this agreement. Here the 
grantee would unjustly detain the property of another; and yet would 
an act be constitutional, which should declare that such grantee might 
be compelled to reconvey? or that such promise to reconvey should 
operate as evidence to prove the title to be in the grantor? A con- 
tract of husband and wife, made by the wife freely and without re- 
straint, for the conveyance of the wife’s estate, would, by the law of 
the land, be void as to her; but, by the rules of natural right, she would 
be bound to execute it, and, if she refused so to do, she would unjustly 
detain what was rightfully anothers. Still, could she be compelled to 
execute the conveyance by any power of legislation? Or could her 
void contract to convey, be, by legislation, converted into evidence of 
such conveyance? A deed of lands made by an infant, can be avoid- 
ed by him after arriving at majority, though he has received the pur- 
chase money. Still, if the contract was fair and honest, he would, by 
the laws of natural justice, be bound to confirm his deed; but, should 
he refuse, has the ast power to ratify it for him, in any way, 
directly or indirectly? Or could he, by legislation, while permitted 
to disaffirm the deed, be deprived of the benefit of his plea of infancy 
to an action of assumpsit, for the purchase money received? I might 
proceed much farther with this enumeration, but cases enough have 
been put to foreshadow the exceeding broadness of the principle ad- 
vanced; enough to satisfy any mind, that its recognition, as a test of 
the constitutionality of retrospective laws, would enlarge the bounda- 
ries of legislation far beyond what would be consistent with our ideas 
of limited governments, written constitutions, bills of right, and the 
inviolability of private property. And yet, if the proposition is not 
true in all the cases I have put, and in all others coming within its 
terms, then it is not true at all. This is of the very nature of general 
ropositions. They must always and universally be true, or they are 
alse. Let there be a single instance, when properly applied, in which 
they bring out a wrong result, and their falsehood is demonstrated. 
But there are other objections to the admission of any such test of 
constitutionality, equally insuparable. Who is to decide the question, 
whether one has, by the law of natare, a right to property, which is, in 
law and equity, anothers? hat tribunal is to find this all im 
fact? The iegislature, or the court? If the former, then, whenever 
it passes a retrospective law, it has decided in favor of the moral right 
of one against the civil right of another, and their finding cannot be 
questioned; the court must blindly execute the law, though as iniqni- 
tous and unjust as the old acts of attainder and forfeiture in England. 
How safely such an unlimited ene over property could be entrust- 
ed to the legislative wisdom of the State, every one may judge for 


himself. Indeed, the exercise of any such power on the part of the 
legislature, would be the exercise of despotic power. What is despo- 
tism, bui_a professed appeal to natural right, against the law of the 
land? No act of this kind was ever perpetrated against law, but it 
was justified upon the ground of natura? justice, which the law per- 
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mitted to be violated. But let us admit that the court must ultimate- 
ly decide upon the compatibility of the statute with the rules of natural 
right. An act of the legislature will then depend for its constitution- 
ality upon the views entertained by the court on certain questions in 
morals. The court will thus be conver‘ed into a court of conscience, 
instead of a court of law; called upon to settle questions of casuistry, 
instead of expounding the law of the land. The rules of natural right 
thus become the rules of property; and every man holds his property, 
not by the civil law, but by the laws of nature, the rules of natural right, 
as understood by those moral philosophers, those learned casuists, the 
judges of the land. The student, therefore, who shall have mastered 
the writers upon civil law, will be but illy prepared to discharge the 
duties of the profession. He must make himself familiar with writers 
upon natural law, so that he may be qualified to decide when the 
title to property is not according to the civil law, the law of the land, 
but according to the great and universal rules of natural right, the laws 
of nature. When one has ascertained that property is his, by the law 
of the land, he must not stop here; he cannot sleep in security until he 
finds also that it is his by the laws of natural right. Your halls of 
legislation, and your courts of justice, will thus become great schools 
of philosophy, which in time may rival those of Ionia, or Athens, or 
ome, 

I have argued this question thus far upon the admission that these 
phrases, the great and universal rules of natural right, the laws of nature, 
had a definite and fixed meaning; that these rules and laws were 
clear, distinct, well-known, and easily comprehended by all. But is 
it so? Where can be found any book of authority upon that branch of 
the law of nature, which regulates the acquisition, the possession, and 
the protection of property? and points out distinctly the individual 
who can affirm this is my property? Nay, is it not notorious, that 
scarce any two agree upon this subject of property; some contending 
that the right is founded in nature, and others affirming it to be the 
creature of civil law? Nor is this all. Most of those, who assert that 
it is a natural right, are compelled to admit the injustice of the pres- 
ent distribution of property, while others strenuously maintain that 
every man has a right to an equal proportion of God’s earth; and that 
the rich man, who has the natural proportion of thousands, is the 
greatest wrong-doer the earth groans under. By which one of these 
conflicting codes of the great and universal rules of natural right, shall 
the courts be governed? Shall they appeal to antiquity? consult the 
sayings of Socrates, and the writings of Plato, and Aristotle, and 
Cicero? Or must we abide by the moderns? take counsel of Hobbes, 
and Voltaire, and Hume, or of Grotius, and Locke, and Paley? Or 
must we draw our ideas of the laws of natural right from the specula- 
tions of Goodwin, St. Simon, and Robert Dale Owen? Or with this 
writer, turning from this crude mass of contradictions, must we rely 
solely upon the arbitrium boni viri, upon the conscience of a good, man? 
Now I am a great believer in conscience, when the knows the 
truth; but have very little confidence in it, when the head is darkened, 
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or filled with error, Conscience, if I rightly recollect, has most con- 
scientiously burnt old women for witches, and driven out quakers as 
offensive to the law of God. But it is said that our judges are to be 
thus enlightened in mind and pure in heart? It may be, though I 
have heard it insinuated that they are in these days selected — 
very different grounds, for the possession of very different qualifica- 
tions. But, if we admit that we are to have enlightened judges, 
with good consciences; and what then? We are to hold our proper- 
ty according to the conscience of a frail mortal; a conscience which 
may be right, or which may be wrong. Now io avoid the confiding 
of any such unbounded discretion in man, was the reason, I have sup- 
posed, why civil laws are as minute and numerous as they are, and 
why we have resorted to written constitutions, bills of rights, and fixed 
laws. 

Without adding any more, I think I have said enough to enable 
the reader to understand my views of this new test of Constitationality, 
and I am much mistaken, if it is not apparent that it is wholly inde- 


fensible, unsafe, and impracticable. 








The arrest of Non-residents for Debt.—Constitutionality of the Law. 


[By Wa. H. Witiams. | 


Tue difficult and weighty question was lately raised before a Su- 
preme Judge of this State, as to whether the statute of Ohio, author- 
izing the arrest of non-residents for debt, is not opposed to the Con- 
stitution of the United States. The distinction which the statute 
makes between residents of this and residents of other States, was 
thought and claimed to be in violation of the clause of the constitu- 
tion which provides that “the citizens of each State shall be entitled 
to all the privileges and immunities of citizens in the several States.” 
There is much plausibility in this position, and it appears to be gain- 
ing some considerable credence of late. But Jupce Reap, before 
whom the question was raised, sustained the law as constitutional, 
upon grounds which were strongly and profoundly taken. 

In determining if this law be in violation of the constitutional clause 
referred to above, it is necessary first to know the true intention and 
meaning of the clause itself. ‘There is much confusion often in the 
use of constitutional terms. The terms “citizen” and “resident” are 
often indiscriminately used. But in strictness of language the citizen 

‘and the resident are very different things. In true constitutional lan- 
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guage, there is no such thing as a citizen of a State. The citizen is 
the opposite to the alien. Citizenship is not of any particular State, 
but of the United States—of the nation, A man is a resident of his 
State, and not a citizen. He is a citizen of the United States, or he 
is an alien. 

The constitution, then, in speaking of “citizens,” means the citizens 
of the United States; and so in the section referred to above. By 
supplying this silent meaning, we discover the true intent of this sec- 
tion, namely:—That “the citizens (of the United States) of each 
State,” or belonging to each State, “shall be entitled to all the privi- 
leges and immunities of citizens (of the United States) in the several 
States.” Thus the constitution means that the residents of each of 
the several States, if they be citizens of the United States, shall be 
protected and defended in all the several States, in the full enjoyment 
of all the rights to which they are entitled as citizens of the United 
States. The legislation of the States cannot violate these rights of 
citizenship in any way or degree. And this protection must extend 
to residents as well as to non-residents; and thus, if the imprisonment 
of the resident of another State, by our statute law, is unconstitution- 
al, and in violation of the rights of citizenship, the same is true of the 
imprisonment of the resident of our own State: for the rights of both, 
as citizens of the United States, are precisely the same. 

The question before us, then, is not whether this statute of Ohio 
does or does not discriminate between the residents of this and other 
States, or between the citizens of the United States residing in this, 
and citizens of the United States belonging to other States, and 
whether, for such discrimination, it is to be held unconstitutional and 
void—but whether the statute, in so discriminating, does anything to 
the resident of another State, which is in violation of his rights as a 
citizen of the United States. And thereupon rises the enquiry as to 
what are essentially the rights of United States citizenship, and 
whether an exemption from imprisonment for debt is included among 
them. These rights are to be determined by a reference to the let- 
ter and spirit of our national constitution, and also to the general cus- 
tom of other nations. 

It is thought by some that these consist in political rights. But 
certainly this cannot be. The right of suffrage, which is esteemed 
the greatest of political rights, is not necessarily a right of citizenship, 
even though it be a right which none but the citizen can enjoy. It 
has never been the general custom of other nations to grant a univer- 
sal suffrage to their citizens; and, under our own national constitution, 
the individual States are expressly charged with the office of deter- 
mining who shall be electors, even for officers of the general govern- 
ment. 

Nor does citizenship consist in any unlimited enjoyment of legal or 
municipal rights. The right of the citizen to the protection of the 
laws, in the enjoyment of his life, liberty and property, is justly 
enough a right of citizenship; and this perhaps is the great right 
which the constitution intends to secure. Yet even this is not an ab- 
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solute, but a qualified right. All nations have thought it necessary at 
times to abridge these rights—to take the life, to restrain the liberty, 
to curtail the property, of one citizen, in order to protect the lives, 
liberty, and property of others. Thus the citizen’s right of personal 
liberty, his right to the enjoyment of his property, both of which our 
statute may be thought to infringe, are but qualified rights at best.— 
They are always enjoyed subject to the restraint of such regularly 
enacted laws as may be necessary for protecting the rights of others. 
They are so enjoyed both by the resident and the non-resident of this 
and every other individual State. 

It appears thus that the non-resident, as well as the resident, may 
be imprisoned for debt, without any violation of the rights of citizen- 
ship. Nor is the discrimination which the statute makes between the 
two, at all in violation of these rights, since it merely indulges the 
resident in a greater right, while the non-resident is deprived of none. 
It follows, then, that the imprisonment of each, and also the imprison- 
ment of the one, while the other is exempt, are both in perfect har- 
mony with the Constitution of the United States, the spirit and inten- 
tion of which so evidently is, not to secure to the non-resident the 
same rights and indulgence with the resident in every State, but sim- 
ply to secure to the citizen of the Un‘ted States, whether a State resi- 
dent or not, the full enjoyment of all the rights of citizenship, in every 
State throughout the Union. 





CariraL PunIsHMENT. 


Report in } sear of the abolition of the punishment of death by law, made 
to the Legislature of the State of New York, April 14, 1841, by John 
L. O'Sullivan, member of the Assembly from the City of New York. 


[By the Enrror. | 


Tus report contains the most elaborate view of the arguments 
against capital punishment, that I have met with. It makes an oc- 
tavo volume of 168 pages, closely printed, and has passed to a second 
edition. The great fault is, a want of condensation. There is too 
much declamation, eloquent though it be, for such a document as a 
legislative report. Nevertheless it is well worthy of being read and 
pondered by all who would form correct opinions upon one of the 
most deeply interesting questions of the day. I have read and re- 
flected much upon this question, and it is my clear and deliberate 
conviction that capital punishment ought to be abolished. What I 
now propose, however, is, not to present any argument of my own, 
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but a condensed absiract of Mr. O’Sullivan’s argument, contained in 
the report before me. 

The report commences with the Scriptural Argument. Under the 
Mosaic code, there were some twenty capital offences, besides mur- 
der; among them, for example, that of being a glutton and a drunk- 
ard. In fact, this code was nearly, if not quite as sanguinary, as that 
of Draco: and if it have any binding force at the present day, it is 
binding throughout. If it requires us to punish murder with death, 
it equally requires us to punish gluttony and drunkenness with death. 
Nor is this all. We cannot take the penal part of the code alone.-— 
We must permit bigamy, release debis every seven years, and resume 
alienated property every fifty years, with many other things equally 
foreign to our habits. Any argument, therefore, drawn from this 
code, proves too much, and must be given up. But, without claiming 
absolute authority for the Mosaic code, some argue, that, being dicta- 
ted by the inspiration of God, it is at least worthy of imitation. Then 
why not all parts alike? Why confine your imitation to murder 
alone? Besides, we do not in fact imitate that code even in the case 
of murder. We do not allow the next of kin to become the “Aven- 
GER.” We should hold him to be a murderer, by the very act of 
taking such vengeance as that code permitted. 

Turning then from the Mosaic code, we are next referred to the 
covenant with Noah, in which God said, “Who so sheddeth man’s 
blood, by man shall his blood be shed.” Is this a command of uni- 
versal and everlasting obligation? If so, there is nothing further to 
be said. But it was not so regarded by the descendants of Noah, be- 
cause even Jacob did not enforce the slaying of the slayer. Again, 
if it be a command, the words would include every case of homicide 
—justifiable or not—whether in self-defence or aggression—in war, 
duelling, or judicial execution. Besides, if you substitute “will” or 
“may” in the place of “shall”—which scholars say the Hebrew words 
will equally allow—you have a prophetic warning against taking life, 
by a declaration of the natural consequences, instead of a mandate to 
take life. Nor is this all. The precept, taken literally, does not say 
that Government shall take the life of the slayer, but that “man” shall 
shed his blood. But waiving all questions of construction, the single 
question here presented to us is, does God command the slayer to be 
slain? In the case of Cain, so far from allowing him to be put to 
death, God said, “Whoever slayeth Cain, vengeance shall be taken 
on him seven fold.” His sentence was that he should be “a fugitive 
and a vagabond,” with a mark set upon him, “lest any finding him 
should kill him.” David, also, another murderer, was permitted to 
live, and restored to God’s favor. And in the ten commandments— 
which came down to us with every badge and sanction of universal 
and everlasting obligation—we have the command from God himself, 
“Thou shalt not kill.” This command has no qualification, or reser- 
vation. It embraces equally government and individuals—the mid- 
night assassin and the public executioner. And it comes from the 
same Being who has declared, “Vengeance is mine.” 
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Coming down then to the New Testament, how stands the argu- 
ment? First, we have the great doctrine of all pervading and univer- 
sal love, announced and exemplified by Jesus Christ. Secondly, the 
frequent declarations of the abrogation of the Jewish law. Thirdly, 
the most pointed censure of the doctrine of retaliation, not only by 
Paul, who says, “recompense to no man evil for evil”—but also by 
our Saviour, wno denounces the maxim of “an eye for an eye, and a 
tooth for a tooth,” which would equally embrace life for life; and who 
said to the woman guilty of a then capital offence, and brought to him 
for punishment, “go, and sin no more.” Fourthly, the significant fact, 
that in no instance, did either Jesus Christ, or his immediate follow- 
ers, ever directly sanction the taking of life. 

From all which, the conclusion would seem to be, that neither in 
the Old nor New Testament, is there any command or permission to 
the governments of this age, to inflict capital punishment. Though 
God himself, the author of life,in his peculiar government of a most 
peculiar people, did permit life to be taken for certain offences, there 
is no proof that he has ever delegated this power to men through all 
coming time—much less, that he has enjoined it upon them as a duty 
from which they cannot be absolved. In a word, there is not among 
men any divine right to inflict capital punishment. 

The report next deduces an argument from the immortality of the 
soul. “He who shortens a human life, puts in jeopardy a human 
soul,” was the sentiment of Wilberforce. No human foresight can 
predict the consequences, throughout eternity, of hurrying a criminal 
to the bar of Heaven. We intend, it is true, to punish the body only; 
but who can know that we do not also punish the soul everlastingly ? 
And if there be even a doubt upon this point, how fearful is the re- 
sponsibility? ‘The community may lose nothing, it may even gain, by 
thus cutting off a worthless or noxious member; but what we are to 
consider, is, the loss to him whose soul is thus lost. And who will at- 
tempt to measure this? If it could be demonstrated that, during the 
history of our race, a single human soul had, by capital punishment, 
been consigned to endless perdition, which would otherwise have been 
saved, it would be an unanswerable argument against capital punish- 
ment. Nor is it worth while to discuss the chances of repentance 
and reformation between the sentence and the execution. It is 
enough to say that there is doubt; for in a matter of such moment, 
doubt is as strong as certainty. 

The report next touches upon the abstract right to take life, but 
without laying much stress upon this question. The existence of such 
right is denied on two grounds. All just powers are derived, as our 
Declaration of Independence asserts, “from the consent of the govern- 
ed.” If, then, government has the right to take life, it must have de- 
rived it from the consent of the people. But, in the first place, no 
man can consent to give up his own life. Such consent, as between 
individuals, would not exempt the slayer from the guilt of murder. 
And this is the reason why suicide is wrong. No man has a right 
either to take his own life, or permit another to take it. Any consent 
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of this sort is utterly nugatory. And, in the second place, if men 
could consent to have their lives taken, where is the proof that they 
have so consented. Life lies at the very foundation of all rights. 
Take it, and all other rights go with it. 'Toshow a consent involving 
such consequences, there must be something more than presumption 
or inference. ‘There must be the most positive proof. Until this is 
furnished, life must be considered as the great reserved right, not held 
at the pleasure of Society, but of God alone. 

The report next discusses the subject of self-defence. This is wholly 
preventive, and not vindictive or remedial. I may take another’s life, 
to prevent him from taking mine. This is the limit of the right of 
self-defence. If my life be already taken, it is not in self-defence, but 
retaliation, that the slayer’s life is taken. The only approximation, 
therefore, to a justification of capital punishment, on the ground of 
selfdetence, would be where the lives of the whole community are 
placed in instant jeopardy. If such a case shall arise, the slaying of 
the slayer will be a case of self-defence; but under no other circum- 
stances will it be so. You may call it necessity, if you please, but 
this is the tyrant’s plea. There is often a very wide difference be- 
tween reasons of State, and reasons of right. 

It is said, however, that the murderer, if no other, has forfeited his 
right to life, by taking life. This begs the question, whether a man 
can forfeit his right to life. He may forfeit his right to liberty, be- 
cause this is one of the conditions of the social compact. But a man 
cannot forfeit, by misconduct, that over which he has no control. If 
he can neither sell nor give away his life, much less can he forfeit it. 

The only remaining ground is social expediency. Punishment is in- 
tended to prevent crime. It does this in two ways—by restraining 
the offender from repeating his offence, and by deterring the commu- 
nity through his example. Death, it is said, makes it impossible for 
the offender to offend again, and is the most terrible example to all 
others. It is therefore expedient to punish high crimes with death. 
This is the argument. Let us see if it can be answered. 

And, first, nothing can be expedient which is not right. This same 
plea of expediency has been urged in justification of al) the bloodshed 
which stains the pages of history. But how does it apply to this case? 
If you can surely and for life imprison a man, you as effectually disa- 
ble him from a repetition of his offence, as if you hang him. Yet 
may he not escape? If he does, it is the fault of the prison, and let 
a better one be constructed. Again, may he not be pardoned? [f 
he is, it is a fault of the pardoning power, and let that be restricted 
or abolished. But then as to the example. Men love life above all 
other things. Is this true in point of fact? If so, how are we to ac- 
count for the recklessness of life evinced in suicide, duelling, and war 
—or even in the pursuit of unhealthy occupations, or residence in in- 
fected places? No: taking the mass of mankind, there is more real 
dread of certain imprisonment for life, than of death. Take hope 
from the former, and the latter would be preferred. And as to the 
ignominy, if criminals ever think of that, it is over in a moment, in 
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case of death; but in the other case it lasts for life. It must be re- 
membered that reckless criminals are, for the most part, practical 
atheists. Death to them is but a momentary pang, and all is over. 
Pain and ignominy vanish together. 

But if the punishment of death be so terrible as an example, why 
not abolish public executions? Why not hang your victim in the 
presence of thousands, to make the spectacle as efficient as possible? 
The answer is, that public sentiment will not tolerate such exhibi- 
tions, This is admitting almost all we claim. But again—why di- 
minish the number of capital offences, if the example is so salutary? 
Within a century or so, there were in England 160 capital crimes, 
and in France 115. Now there is not a tenth of this number. Why 
this change? Is it not because executions increase crimes? It is said 
that in the reign of Henry the 8th there were 72,000 executions, and 
in that of Elizabeth only 19,000. When pocket picking was punish- 
ed with death, there are known to have been forty instances of this 
offence at a single hanging. Of 167 convicts under sentence of 
death in England, within a short period, all but three had previously 
been present at executions, In short, the concurrent testimony of all 
those who have been most conversant with prisons and criminals, is, 
that one execution begets others. Explain it as you may, this is the 
fact. The on-lookers seem to lose their detestation of the crime, in 
their admiration of the spectacle presented by the criminal. They 
seem to say, death must come some day and some way, and why not 
in this way as well as another? 

If it be asked what substitute is proposed for the punishment of 
death, the answer is, solitary imprisonment, at hard labor, for life, 
without the hope of escape or pardon, As to the criminal, he is thus 
disabled from repeating the offence, and may have space for repent- 
ance. And as to the etlect of his example upon others, it is believed 
to be even more efficient than hanging. Let it be certain that when 
the convict once enters the prison doors, he must inevitably wear out 
his life in his solitary cell, and no possible example can be more ef- 
fectual. And while this punishment is perhaps even more to be 
dreaded than death, it is certainly far less shocking to our feelings. 
Jurors who would scruple to find a verdict involving certain death, 
would not hesitate, if this were the punishment. And as the certain- 
ty of punishment is quite as important as its severity, here would be 
an immense advantage. In England, while forgery was capital, out 
of 708 persons indicted, 334 were acquitted. But when it was not 
capital, out of 558 indicted, only 57 were acquitted. There would 
also be this further advantage. Let government set the first example 
of asacred regard for human life, and the people will imitate it. No 
individual will presume to hold cheap, what the sovereign power holds 
so dear. How can it be expected that individuals will shudder at the 
idea of taking life, when government sets the example? 

If what has now been said be regarded as theory merely, there are 
lessons taught by experience. And there is not a single instance 
where the experiment has been made, that it has not resulted in a 
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diminution of crime. It was soin Rome, under the Porcian Law. 
It was so in Russia, under Catharine and her successors, where only 
two executions have taken place since her accession. It was so in 
Bombay, where Sir James Mackintosh made the experiment for 
seven years, that is, during the whole of his wise administration there. 
It was so in ‘Tuscany, where Leopold made the experiment for twen 
ty-five years. And it is so now in Belgium, where capital punish- 
ment, though not positively abolished, is almost unknown. 

But suppose that crime should not be diminished—only not in- 
creased. We should be no worse off than now, The experience ot 
all ages and nations has shown that taking life will not prevent crime; 
and that the more barbarous the people, the more frequent the exe- 
cution. Why not then listen to the voice of advancing civilization, 
and try the experiment here? Every day public sentiment grows 
stronger upon the subject. Every day it becomes more difficult to 
impannel a jury on account of conscientious scruples. Let these 
scruples be respected; let this growing sentiment be so far consulted, 
as to try the experiment. If it fail, we can go back to hanging. 

The report takes up one further argument, perhaps the most power- 
ful of all. It is the dangez of an improper conviction. Insanity 
would be a complete defence; but how little is this most mysterious 
thing yet understood? Of the millions who have been executed, how 
many may have suffered innocently for this cause? And again, hu- 
man tribunals are imperfect, and the best of human testimony uncer- 
tain. More than one hundred persons/in England, and nearly as 
many in France, are known to have been innocent, by the discovery 
of the real offender, when too late. Now if only one in a thousand 
years were thus wrongfully cut off, who gan measure the injury done? 
You have extinguished that spark which all earth cannot rekindle. 
You have discovered the unspeakable wrong, when it is too late for 
reparation. Had you imprisoned the offender, you could have set 
him free on the discovery of his innocence. But, having hung him, 
you cannot unhang him. With all your liability to err, you dare to 
take a step, which, if wrong at all, is infinitely so, because irretrieva- 
ble. In this view of the case, who will not sympathize with the great 
and good La Fayette, when he said in the Chamber of Deputies— 
“Till the infallibility of human judgments shall be proved to me, I 
will persist in demanding the abolition of the punishment of death.” 

The report is full of citation and authorities upon every point of 
the argument. These I have been obliged to omit, in a condensed 
abstract. -But I can truly say, that I never read a more convincing 
document. 

For the sake of giving a specimen of the author’s style, I close 
with a quotation from that part of the report which relates to the un- 
certainty of evidence, and the consequent danger of taking the irre- 


trievable step: 

“Our own criminal history has not failed to add its contribution to this dreadful 
array of paces murder in the name of law. And when we consider the large 
number of criminals who go through all the ordeal of the judicial proceedings, with 


a pertinacious denial of the charges against them, and whose last syllables, when 
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standing on the very brink of that fearful plunge into the darkness of the future to 
which we hurry them, are still the asseveration of their innocence, how shall we set 
limits to the number who may thus have suffered? The imperfection inseparable 
from all human evidence, whether positive or presumptive, ought to make us shrink 
from the infliction of a doom thus forever irremediable. 

Is the testimony positive, namely, that of human witnesses, who speak the know- 
ledge of their senses? Why, how often are the latter deceptive,—as to identity, for 
example, or other material facts! And how often may there not be perjury, springing 
from a spirit similar to that which would prompt the original crime! i. many of the 
cases of false conviction which have been discovered, it has appeared that the unsus- 

ected testimony of the real perpetrator has been the principal evidence on which the 
innocent prisoner has been hung. Nothing is more natural than that the author of an 
offence against his own very nature, so unutterably monstrous as that of murder, 
should endeavor to fasten upon another the imputation of his guilt, and should with 
that view so combine the circumstances attendant upon the crime, as to fortify his 
own intended perjury. 

Or is the testimony circumstantial? Why, no human ingenuity can conceive of 
cases, in which evidence of this nature has seemed to bring home the charge to an 
individual, more strongly, and apparently more entirely beyond all reach of the 
slightest possibility of a doubt, than some cases in which the innocence of the indi- 
vidual has afterwards, though too late, been established with equal certainty. There 
have been cases in which groans have been heard in the apartment of the crime, which 
have attracted the steps of those on whose testimony the case has turned—when, on 
sama to the spot, they have found a man bending over the murdered body, a 
antern in the left hand, and the knife yet dripping with the warm current in the 
blood-stained right, with horror-stricken countenance, and lips which, in the presence 
of the dead, seem to refuse to deny the crime in the very act of which he is thus sur- 
prised—and yet the man has been, many years after, when his memory alone could be 
benefitted by the discovery, ascertained not to have been the real murderer! There 
have been cases in which, in a house in which were two persons alone, a murder has 
been committed on one of them—when many additional circumstances have fastened 
the imputation on the other—and when, all apparent modes of access from without 
being closed inward, the demonstration has seemed complete of the guilt for which 
that other has suffered the doom of the law—yet suffered innocently! There have 
been cases in which a father has been found murdered in an out-house, the only per- 
son at home being a son, sworn by a sister to have been dissolute and undutiful, and 
anxious for the death of the father, and succession to the family property—when the 
track of his shoes in the snow is found from the house to the spot of the murder, and 
the hammer with which it was committed (known as his own) found, on a search, 
in the corner of one of his private drawers, with the bloody evidence of the deed only 
imperfectly effaced from it—and yet the son has been innocent!—the sister, years 
after, on her death-bed, confessing herself the fratricide as well as the parricide.— 
There have been cases in which men have been hung on the most positive testimony as 
to identity, (aided by many suspicious circumstances,) by persons familiar with their 
phate which have afterward proved grievous mistakes, growing out of remarka- 
ble personal resemblance. There have been cases in which two men have been seen 
fighting in a field—an old enmity existing between them—the one found dead, killed 
by astab from a pitch-fork known as belonging to the other, and which that other had 
been carrying—the pitch-fork lying by the side of the murdered man—and yet its 
owner has been afterward found not to have been the author of the murder of which 
it had been the instrument, the true murderer sitting on the jury that tried him.— 
There have been cases in which an inn-keeper has been charged by one of his ser- 
vants with the murder of a traveler, the servant deposing to having seen his master on 
the stranger’s bed, strangling him, and afterward rifling his pockets—another ser- 
vant deposing that he saw him come down at that time at a very early hour in the 
morning, steal into the garden, take gold from his pocket, and, carefully wrapping it 
up, bury it in a designated spot—on the search of which the ground is found loose and 
freshly dug, and a sum of thirty pounds in gold found buried according to the descrip- 
tion—and the master, who confessed the burying of the money, with many evidences 
of guilt in his hesitation and confusion, has been hung of course, and proved innocent 
only too late. There have been cases in which a traveler has been robbed, on the 
highway, of twenty guineas, which he had taken the precaution to mark—one of 
these is found to have been paid away or changed by one of the servants of the inn 
which the traveler reaches the same evening—the servant is about the height of the 
robber, who had been cloaked and Higuiset— hie master deposes to his having been 
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ed, the other nineteen marked guineas and the traveler’s purse are found there, the 
servant being asleep at the time, half-drunk—he is of icourse convicted and hung, for 
the crime, of which his master was the author! Thére have been cases in which a 
father and daughter have been overheard in violent dispute—the words, “‘barbarity,”’ 
“cruelty,” and “death,” are heard frequently to proceed from the latter—the former 
goes out, locking the door behind him—groans are overheard, and the words, “cruel 
father, thou art the cause of my death!’—on the room| being opened, she is found on 
the point of death from a wound in her side, and near/her the Enife with which it had 
been inflicted—and on being questioned as to her owing her death to her father, her 
last motion, before expiring, is an expression of assent; the father, on returning to the 
room, exhibits the usual evidences of guilt; he, too, is of course hung,—and it is not 
till nearly a year afterward that, on the discovery of conclusive evidence that it was a 
suicide, the vain reparation is made to his memory by the public authorities, of waving 
a pair of colors over his grave, in token of the recognition of his innocence.* 
A very unhappy case occurred within a few years, in which a citizen of this State, a 
a young man of fine talents, character, and attainments, fell a victim to this fatal un- 
certainty of all human testimony. His name was Boynton, a brother of a clergyman 
of the same name, now a resident in Otsego county. | He had been staying for a few 
weeks at a tavern on the Mississippi, some distance above New Orleans, in Louisiana. 
He had been much in company with a fellow-boarder, who was one day found mur- 
dered on the bank of the river, within a very short period after they had been seen to- 
gether, very near to the spot where the body was discovered. The evidence present- 
ed by all the circumstances of the case was such tht Boynton was convicted of the 
charge, notwithstanding the most earnest protestations of his innocence—protesta~- 
tations to which nobody attached the slightest weight. When placed upon the scaf- 
fold, he read a very able vindication of himself, again protesting, in the name of his 
God, that innocence which his fellow-man refused to believe. When informed that 
his time was come, he broke wildly from those by whom he was surrounded on the 
scaffold, and rushed in among the multitude, in the most piteous manner, crying for 
help, and repeating the assurance that he was innocent. He was soon again secured 
by the sheriff, dragged back to the scaffold, and, in the midst of his piercing shrieks 
and heart-rending cries, launched into eternity. Not many months after, the keeper 
of the tavern, on his death-bed, confessed himself guilty of the murder for which 
young Boynton had been hung—having, to shield himself from suspicion, directed the 
circumstances so as to procure the arrrest and conviction of the latter. A case like- 
wise occurred in Dutchess county, in this State, a number of years ago, having in some 
respect a remarkable similarity to one of those that have been already referred to. 
Three persons, a father and two sons, of the name of Wood, having been out in the 
fields together, one of the sons was shot dead with a rifle, and the father was convict- 
ed and executed for the crime, chiefly through the testimony of the other son, aided by 
some circumstantial evidence. It eventually, however, came to light, that the latter 
was the murderer, who thus removed the two obstacles that intervened between him- 
self and the family property. In Columbia county, also, the memory of the case of a 
oung woman who was executed on the charge of poisoning some children left under 
foe care, and who was afterward proved innocent, is still fresh in the recollection of 
many of the inhabitants. 


recently unaccountably extravagant and flush of travers on his trunk being searel- 





*See Philipson Evidence. Appendix to the first American edition, New York, 1816. 
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Action. Where an action is brought against a defendant on two 
notes endorsed by him, and the case is submitted to the Court, who 
give an opinion in favor of the plaintiff on both notes, but afterwards 
permit him to withdraw one of them, and then render judgment in 
his favor, for the amount of one note only, he is not thereby precluded 








Selections from Metcalf’s Reports. 275 


from maintaining a subsequent action against the defendant on the 
note that was thus withdrawn. Wood v. Corl, 203. 


Assumpsit. If the mortgagee of land in Maine, who is in possession 
for condition broken, require that the mortgagor or his assignee pay 
more than is legally due, in order to redeem, and it is paid according- 
ly, for the purpose of preventing a foreclosure, it is such a compulsory 
payment as entitles the party who so pays, to recover it back in an 
action, brought in this State, for money had and received. Cazenove 
v. Cutler, 246. 

Where one enters into the service of employers under no express 
agreement to continue in their service for any definite time, but with 
a knowledge of a regulation adopted by them, requiring that all per- 
sons employed by them shall give them four weeks’ notice of an in- 
tention to quit their service, he does not forfeit his wages by quitting 
their service without giving such notice; but he is liable to them for 
all damages caused by his not giving the notice; and in a suit against 
them for his wages, the amount of such damages may be deducted 


therefrom. Hunt v. The Otis Company, 464. 


Attorney. 'The authority of an Attorney to commence and prose- 
cute a suit is revoked by the death of the constituent, and he has no 
authority, without a new retainer, to appear in the suit for the con- 
stituent’s executor or administrator. Gleason v. Dodd, 333. 


Bank Bill. He who receives a bill of a broken bank, not knowing 
it to be such, and on representation made to him that it is worth its 
nominal amount, does not take it at his own risk. Commonwealth v. 
Stone, 43. 


Charitable Uses. A devise of real estate to an unincorporated so- 
ciety, for charitable uses, is valid. The estate in such cases descends 
to the heirs of the testator, subject to a trust created by him, which 
they are bound to execute; and if they do not execute it voluntarily, 
the Court will regulate and enforce the execution thereof. Barilett 


Ve Nyes 378. 


Contract. Consideration. The compromise of a doubtful claim or 
defence is a sufficient consideration for a promise. Barlow v. Ocean 


Ins. Co., 270. 


Corporation. A vote of a corporation, which affects the liability of 
those of its members who are its debtors, cannot be regarded as con- 
sented to by them, if they were not present at the meeting at which 
the vote was passed, although they had legal notice of the meeting. 
American Bank v. Baker, 164. 


Deposition. When a deposition is taken in another State, under a 
commission, and the deponent is inquired of respecting letters written 
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by a party to the suit, and is requested to annex such letters or copies 
thereof to his deposition, he is not bound to doeither. The most that 
can be required of a deponent in such case is, to furnish such extracts 
from letters received by him as relate to the subject of inquiry, upon 
being paid a reasonable charge for making such extracts. Amherst 
Bank v. Conkey, 459. 


Estoppel. Goods were attached as the property of A: B, knowing 
all the facts relating to his own title to the goods, gave the attaching 
officer a receipt therefor, and a promise to deliver them on demand, 
and gave no notice that he claimed them as his own: When the goods 
were attached, and the receipt given, there were other sufficient goods 
of A, which the officer would have attached, if B had claimed those 
which were attached, and had refused to give the receipt. Held, in 
an action against B, on his receipt, that his conduct should operate in 
the nature of an estoppel, and prevent him from controverting A’s 
title to the goods. Dewey v. Field, 381. 


Evidence. Parol evidence is admissible to identify a note, which is 
provided for by an assignment of the maker’s property, but which is 
misdescribed in the schedule annexed to the assignment. Pierce v. 
Parker, 80. 

The rule of evidence, that where insanity is proved or admitted at 
any particular time, it is presumed to continue, does not apply to in- 
sanity caused by a violent disease. Hix v. Whittemore, 5495. 


False Imprisonment. A magistrate is liable to an action for false 
imprisonment, if he commits a prisoner, who is convicted before him, 
in pursuance of sentence, after the prisoner claims an appeal, though 
he fails to procure sureties to prosecute his appeal. ‘The commitment 
should be, in such case, to the common jail, until he recognize, with 
sureties, to prosecute his appeal, &c. Kendall v. Powers, 553. 


Fixtures. Fixtures, and additions in the nature of fixtures, which 
are placed in a building by a mortgagor, after he has mortgaged it, 
become part of the realty as between him and the mortgagee, and 
cannot be removed or otherwise disposed of by him, while the mort- 
gage is in force. Winslow v. Merchants’ Ins. Co., 306. 

A steam engine, boilers, &c., and machinery adapted to be moved 
by such steam, by means of connecting bands and other gearing, 
which are placed in a building designed for the manufacture of steam 
engines and other heavy iron work, are fixtures, or in the nature of 
fixtures. Jb, 


Fraud. Though a representation made by a vendor, respecting 
goods sold by him, be not true in fact, yet, if he believe it to be true, 
it is not a ground of action by the vendee against him Yor fraud in the 
sale. -Aliter, if he make an untrue representation, as of his own know- 
ledge, not knowing whether it is true or false. Stone v. Denny, 151. 
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Frauds, Statute of. A contract for the sale of growing wood and 
timber, to be cut and removed by the purchaser, is not a contract for 
the sale of any interest in or concerning lands, &c., within the statute 


of Frauds.—Rev. Sts., c. 74, § 1. Chajlin v. Carpenter, 580. 





Insolvent Estates. Where a creditor of a deceased insolvent debtor 
holds property, which was pledged to him by the debtor as collateral 
security, with a power of sale, his claims against the deceased cannot 
be allowed, unless the property is first sold, and the proceeds deduct- 
ed, or its value ascertained, by a jury or otherwise, and that value 
deducted; and the balance only, as thus found, is to be allowed as 
against the deceased’s estate. Middlesex Bank v. Minot, 325. 


Insurance. A contract in a policy of insurance, to pay the loss on 
a certain day after the proof thereof, is not a contract to pay interest 
after that day, if the loss be not then paid. Oriental Bank v. Tre- 
mont Ins. Co., 1. oie 


Judgment. A judgment of a Court in another State is not enti- 
tled to full faith and credit, under the Constitution and law of the 
United States, unless the Court had jurisdiction of the parties as well 
as of the cause. Gleason v. Dodd, 333. 

In an action on a judgment rendered in another State, the defend- 
ant may impeach such judgment by proof that he had no legal notice 
of the suit, and never appeared therein, and submitted to the jurisdic- 
tion of the Court, either in person or by authorized attorney. Jb. 


Landlord and Tenant. A lessee, who erects on the demised premi- 
ses a building, which he has a right to remove, renounces that right 
by surrendering his leasehold interest to the lessor, without reserva- 
tion; and the right is not revived by his subsequently taking another 
lease of the same premises from the same lessor. Shepard v. Spauld- 
ing, 416. 


Malicious Prosecution. In an action for a malicious prosecution, the 
plaintiff must prove by the record, or a copy thereof, the —— 
in the prosecution against him, and his acquittal. Sayles v. Briggs,421. 


Master and Servant. When a master uses due diligence in the se- 
lection of competent and trusty servants, and furnishes them with 
suitable means to perform the service in which he employs them, he 
is not answerable to one of them, for an injury received by him in 
consequence of the carelessness of another, while both are engaged in 
the same service. Farwell v. Boston & W. R. R. Co., 49. 


Morigage of personal property. A mortgage of all the goods, &c., 
in and about a certain building, with a provision that a schedule of 
the articles shall be annexed, is valid as to all the articles that can be 
identified, though no schedule thereof is ever annexed to the mort- 
gage. Winslow v. Merchants’ Ins. Co., 306. 
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Pledge. A bank made a loan and took a pledge of the bortower’s 
shares in its stock, as collateral security, with a power of sale, if pay- 
ment should not be made according to the terms of the loan. After 
the borrower’s decease, the bank sold the shares by auction, for non- 
payment, became purchaser, gave credit for the amount of the sale, 
and claimed the balance of the borrower’s administrator, who refused 
to sanction the proceeding. Held, that nothing passed to the bank 
by this form of sale, but that it still held the shares under its original 
title, as collateral security. Middlesex Bank v. Minot, 325. 


Promissory Note. Where the payee of a note, at the time it was 
signed by the maker, and as a part of the same transaction, endorsed 
thereon a promise not to compel payment thereof, but to receive the 
amount when convenient for the maker to pay it, it was held, that 
the endorsement must be taken as part of the instrument, and that 
the payee could never maintain an action thereon. Barnard v. Cush- 


ing, 230. 


Use and Occupation. A, made an oral agreement for the purchase 
of B.’s house, advanced the purchase money and took possession. Be- 
fore A. obtained a deed, the house was destroyed by fire, and he there- 
upon vacated possession of the ground, refused to accept a deed, which 
B. tendered him immediately after the fire, and commenced a suit 
against B., in which he recovered back the purchase money. Held, 
that A., during his occupation of the house, was tenant at will, and 
that he was liable to B. in an action of assumpsit for use and occupa- 
tion. Held, also, that A., by refusing to accept a deed from B., deter- 
mined the tenancy at will, and was no longer liable to him for use 
and occupation. Gould v. Thompson, 224. 


Witness. Where one gives a note as agent of a joint stock com- 
pany, of which he is member, and a suit thereon is brought against 
members of the Company, he is a competent witness to prove his 
authority as agent, and also to prove other facts necessary to support 
the action. Tappan v. Bailey, 529. 
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Supreme Court of Ohio, February, 1845, at Cincinnati, before Judge 
Read. 


Tue Srate v. Hopress, in THE MATTER OF WATSON, CLAIMED AS A 
FUGITIVE FROM SERVICE. 


[I am indebted for this report to S. P. Cuasg, one of the counsel, who has furnish- 
ed it at my request.—Eb. | 


A person held to service or labor under the laws of one of the States, escaping from a 
boat, on the Ohio river, within low water mark on the Ohio side, and fastened to 
the shore, on which boat his master is conveying him from one place to another, is 
a fugitive from labor, within the meaning of Art. 4, sec. 2, of the Constitution of 
the United States, and of the act of Congress, approved February 12, 1793. 


On the first day of February, 1845, Samuel Watson, a man about 
thirty-five years of age, was brought before Judge Read, of the Su- 
preme Court of Ohio, in obedience to a writ of Habeas Corpus, di- 
rected to Henry Hoppess, by whom it was alleged Watson was ille- 
gally imprisoned. 

The return of Hoppess, respondent to the writ, set forth that Wat- 
son had been the slave of one Adams, in Virginia, under the laws of 
that State; that he had been removed, about four years before, to Ar- 
kansas, where he was held, under the laws, as a slave; that Adams 
died in Virginia in September, 1844, having previously conveyed 
Watson to one Floyd, a citizen resident of Virginia, in trust, for the 
benefit of Polly Hoppess, wife of - respondent; that the respondent, 
with full power from Floyd, proceeded to Arkansas, and, having re- 
ceived the custody of Watson, was returning to Virginia, upon the 
steamer Ohio Belle; that the steamer arrived in the river opposite 
to Cincinnati, before day, on the 3lst January, 1845, shortly after 
which Watson escaped from the respondent’s custody into the State 
of Ohio; that the respondent did not know whether the steamer had 
made fast to the shore at the time of the escape, but had been in- 
formed that the steamer, when made fast, was outside of low water 
mark; that the respondent did not intend to permit Watson to land 
on the Ohio shore, but to transfer him to another boat, and continue 
his journey without delay; that the respondent afterwards, on the 
same day, arrested Watson in Cincinnati, and took him before Mark 
P. Taylor, a Justice of the Peace, for the purpose of proving his right 
to his services, and to obtain a certificate under the act of Congress 
relating to fugitives from service, but he had been prevented from 
proving his said right, and obtaining his certificate, by the writ of 

abeas Corpus. 
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The return was not sworn to nor supported by any evidence, but 
was merely subscribed “Henry Hoppess.” 

The return having been read, the counsel for the alleged fugitive 
proposed to examine witnesses to contradict its statements: this was 
objected to; but, after argument, 

The Judge said: The writ of Habeas Corpus, as a security for per- 
sonal freedom, is extremely defective. The statute requires the writ 
to be directed to the party by whom the applicant for the writ is de- 
tained, and not as | conceive it should in all cases, to the Sheriffi— 
The only mode of enforcing obedience is by attachment, which can 
be avoided by going out of the jurisdiction of the Court. When the 
writ is obeyed and the applicant is brought before the Court by the 
respondent, the causes of detention must be set forth. Upon the 
truth of the facts thus set forth, the right to detain generally depends. 
The truth of these facts may then be contested, and evidence may 
be introduced to show the falsity of the return. Otherwise the re- 
spondent could make his own case, and the applicant would be with- 
oul any adequate remedy. ‘This right to contradict the return by 
evidence has been heretofore disputed, but it is now settled. All the 
Judges of the Supreme Court concur in this opinion. I shall there- 
fore hear the witnesses. 1 regard myself as bound by the practice, 
but should adopt the practice were the case one of first impression. 

Several witnesses were then examined, who proved that the Ohio 
Belle arrived on the morning of the 31st of January, before day; that 
about daylight she was lying at the wharf in the usual position of 
boats, her bow about twenty or thirty feet from shore, made fast, and 
with her gangways out and fires damped down; that she was from 
twenty-five to fifty feet within low water mark, measuring from her 
extreme outside; that there was no excitement about the boat, and 
no talk of any escape. Another witness, one of the day watch, proved 
that when Hoppess arrested Watson, the latter was standing on the 
landing, near the river, quietly leaning against a post, making no at- 
tempt to escape; that the arrest or seizure took place about sundown, 
and that Hoppess requested that he might be lodged in the watch- 
house over night, which request was complied with. 

Two witnesses on the part of respondent testified that they were 
not acquainted with low water mark, but one of them thought a boat 
with her bow 25 feet from shore would be outside of it. 

The case was argued upon this return and this testimony. 


The counsel for Watson, Messrs. Winu1am Birney, WiniiaM Jony- 
ston, and 8. P. Cass, insisted that he ought to be discharged from . 
the custody of Hoppess, on several grounds: 

I. Because, admitting that he was, before arriving at Cincinnati, a 
slave, he nevertheless became free as soon as the boat on which he 
was a passenger came within the State of Ohio, and could not be re- 
strained from going where he pleased, and any subsequent seizure 
and confinement of him by Hoppess was an illegal assault and impris- 
onment. 
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Under this head the counsel insisted that the true boundary be- 
tween Ohio, Indiana and Illinois, upon one side of the river, and Ken- 
tucky on the other side, was the middle of the stream: 1. Because the 
United States, having conquered the country west of the Alleghanies 
from Great Britain, to which power this territory had been ceded by 
France in 1763, had a title superior to that of Virginia under its 
charter, which had been, long before, adjudged forfeited and null, 
and when they received the cession of Virginia, merely compromised 
a dispute, retaining the territory northwest of the river, and leaving 
to Virginia the territory southeast of it, under which circumstances 
each party must be considered as holding to the centre of the stream. 
2. Because, admitting that Virginia had the better title, she ceded the. 
territory northwest of the river to be erected into States, of which 
the Ohio was to be their southeastern boundary, which cession, for 
such a purpose, without express words to the contrary, must be re- 
garded as conveying to the centre of the stream. They cited Vir- 
ginia Cession, 1 Chase’s Statutes, 62; Act admitting Ohio, 1 Chase, 
71; the Ordinance of 1787, 1 Chase, 66; Compact with Virginia, 1 
Ky. Stat., 50; the Virginia Patents and Charters; Pitkins’ History 
U. States; 5 Wheaton, 374. 

They further insisted—conceding for argument’s sake the bounda- 
ry between Kentucky and Ohio to be at the low water mark of the 
northwestern shore—that the evidence showed that the boat, on which 
Hoppess had voluntarily embarked with Watson, was, at the time of 
the alleged escape, within low water mark on the Ohio side, attached 
to the shore, and therefore within the State of Ohio; that a slave, 
being a person held by force, made efficient by local law, could not 
be so held any where beyond the limits of that local law; that Wat- 
son, therefore, if legally held as a slave before coming into the State 
of Ohio, could not be so held afterwards, but was a man, under the 
protection of the Constitution and laws of Ohio, and beyond the reach 
of the law which enslaved him; that the Constitution of the United 
States, Art. 4, sec. 2, applied only to the case of a person held to 
service in one State under its laws, escaping into another, and not to 
the case of a person held as a slave in a State against its laws, and 
escaping from such illegal custody in the same State; that neither the 
act of Virginia, of 1789, declaring that the jurisdiction on the Ohio 
of the States possessing its opposite shores, should be concurrent, nor 
the Ordinance of 1787, guaranteeing to all citizens of the United 
States the free use of the navigable waters leading into the Mississippi 
and St. Lawrence, can be legitimately construed as authorizing slave- 
holding for any purpose within the territory of Ohio, against the ex- 
press prohibitions of slaveholding in the Ordinance and in the State 
Constitution. They cited, Ord. 1787; Const. U. States, art. 4, sec 2; 1 
Ky. Stat., 48; Somerset’s case, 20 State Trials, 1; Lunsford v. Coguillon, 
14 Martin’s La. Rep., 404; Harvey v. Decker and Hopkins, Walker’s 
Miss. Rep., 36; Jones’ Case, Walker’s Rep. 83; Rankin v. Lydia, 3 
Marsh. Ky. Reps 470; Commonwealth v. Aves, 18 Pick. (Mass.) Rep. 
216; Senator Walker, a 15 Peters’ Rep. App., 72; Jones cv. Van- 
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zandt, 2 McLean, 603; Eckert v. Colvin, 1 West. Law Jour., 54; 
Marie Louise v. Mariot, 8 Louis. Rep., 475; Mary Soures’ case, on 
Hab. Corp., before Judge Read, Cin. Gaz., May 21, 1841; Handly’s 
Lessee v- Anthony, 5 Wheat. Rep., 374; Common >. Fitzgerald, 7 
Law Reporter, 282; Gavil v. Chambers, 3 Ohio, 496. 

They further insisted that the facts of the case warranted the in- 
ference that Watson had come on shore with the approbation of Hop- 
pess, and that he had requested that Watson should be lodged in 
the watch-house only for the purpose of preventing his escape during 
the night. They relied on the evidence that the escape was alleged 
to have taken place before day, in the morning, whereas the witnesses 
who saw the boat in the morning observed no bustle or any indica- 
tion of an escape; and when Watson was arrested it was near sun- 
down, and so far from manifesting any disposition to get away, he 
was leaning quietly against a post at the landing, not a hundred yards 
from the boat whence he was alleged to have escaped twelve hours 
before. They insisted further that, as the burden was upon —— 
to justify a seizure and detention, prima facie illegal, if he left the 
facts necessary to such justification in doubt, Watson was entitled to 
the benefit of the doubt, every presumption being in favor of liberty. 

II. Because the act of Congress “respecting persons escaping from 
the service of their masters,’ approved February 12, 1793, under 
which Hoppess claimed the right to hold Watson, for the purpose of 
taking him before a magistrate, was unconstitutional and void. 

Under this head the counsel insisted that the Constitution of the 
_ United States conferred on Congress no power to legislate on the sub- 
ject of escaping servants; that Congress can claim no powers not 
granted to it by the Constitution, which powers must be such as are 
expressly given, or given by necessary implication; that the clause 
relating to escaping servants, art. 4, sec. 2, grants no power at all to 
Congress, either expressly or by implication, but is a mere clause of 
compact, imposing a duty on the States, to be fulfilled, if at all, 
through State legislation. They cited Martin v. Hunter’s Lessee, 1 
Wheaton Rep., 304; Jack v. Martin, 14 Wend. Rep., 525; Commonwealth 
v. Aves, 18 Pick, Rep., 216, 220. 

They insisted further, that, if Congress had power to legislate at 
all, the act in question was nevertheless void, being repugnant to sev- 
eral positive constitutional provisions; that no seizure could be more 
unreasonable or dangerous, or more directly prohibited by art. 4 of 
the amendment to the Constitution, than that in this case; for it was 
a seizure by the intended party upon his bare claim, unsupported by 
evidence other than his own naked statement, without a warrant, 
and, if lawful, every person, of every complexion, might be, in like 
manner, seized and held; that the act provided for a trial of a most 
important right without a jury, contrary to art. 7 of the Amendments, 
which declares that “the right of trial by jury shall be preserved;” 
that the act authorized the depriving of a person of liberty “without 
any process of law” at all, contrary to art. 5.of the Amendments, 
which declares that no person shall be deprived of liberty without due 
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process of law. They cited Constitution U. States, amendments 4, 5, 
and '7; 14 Wend., 525; 18 Pick., 216, 220; 1 Chase’s Statutes, 68. 

They further insisted that Congress had no power to vest any part 
of the judicial power of the United States in a magistrate of a State, 
and the provisions of the act authorizing State magistrates to hear 
and determine claims to alleged esczping servants were void upon 
this additional ground; that the position of the Court in Prigg v. Penn- 
sylvania, that State magistrates might act, if they choose, must have 
been taken upon the ground that such magistrates could protect them- 
selves under the character of agents of the claimant, while the claim- 
ant would be aided in the execution of his purpose by the certificate 
of the magistrate; that the several positions of the Court, in the case 
last mentioned, in relation to the constitutionality of this act, which 
was not necessarily in issue, were founded on mistaken assumptions 
of historical facts and dangerous principles of constitutional interpre- 
tation, and were not to be considered as authority in this case. They 
cited, Martin v. Hunter, 1 Wheat., 330; 1 Kent’s Comm., 401; and ex- 
amined at length and controverted Prigg v. Pennsylvania, 16 Peter’s 
Rep., 611. 

Ti. Because the right to reclaim escaping servants was by the 
a of 1787 to cases of servanis escaping from the original 

tates, 

Under this head they insisted that the articles of compact in the 
Ordinance of 1787 were of perpetual obligation, unless altered by 
the common consent of the States and people in the Northwest Ter- 
ritory, and of the States; that no such alteration had been made; that 
the Ordinance in terms absolutely prohibited slavery, thereby effect- 
ing the immediate emancipation of all slaves in the Territory, pro- 
viding only that persons held to service in the oriernaL States, esca- 
ping into the Territory, might be lawfully reclaimed; that this proviso 
was then, as now, the only exception to the prohibition against 
slavcholding, and that this exception cannot be extended to persons 
escaping from States admitted into the Union since the promulgation 
of the ordinance. They cited, Ordinance of 1787,1 Chase’s Stat., 68; 
Spooner v. McConnell, 1 McLean, 341, 349; Hogg v. Zanesville Canal 

«» 9 Ohio Rep., 416. | 

IV. That upon the acquisition of the Territory of Louisiana by 
the United States under the Treaty with France in 1803, slavery 
ceased to be a legal relation in that Territory, and that all laws authori- 
zing slaveholding in it, or in States created out of it, are unconstitu- 
tional and void. | | 

Under this head they insisted that at the time of the adoption of 
the Constitution of the United States the most distinguished men and 
the peopte generally were avers? to slavery, and looked for its speedy 
extermination; that the settled policy and understanding of the nation 
was that slavery should be restricted within its existing limits, and, 
within a convenient time, finally abolished by legislative authority ; 
that the covenant against slave-trading of 1774, the Declaration of 
1776, the acts of several States abolishing slavery, and above all the 
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unanimous act of Congress abolishing slavery in the Northwest Terri- 
tory, the only national Territory, and prohibiting it therein forever, 
prove the existence of this settled policy and understanding beyond 
all reasonable question; that the amendment of the Constitution, which 
declares that no person shall be deprived of liberty without due pro- 
cess of law, was in accordance with this policy and understanding; 
that this amendment made it impossible for Congress to legislate for 
the extension or continuance of slavery, and also impossible that 
slavery should exist in any Territory of the United States; that, inde- 
pendently of this amendment, Congress had power under the Consti- 
tution to create or sustain the relation of master and slave; that this 
relation, originating in and upheld alone by positive law, flowing from 
sovereign authority, must cease in a Territory which exchanges a sov- 
ereign power, capable of creating and sustaining the relation, for one 
incapable of creating or sustaining it; that, independently of all this, 
the treaty with France, which guarantees to all “THE INHABITANTS” 
of the Territory liberty, and the privileges of citizens of the United 
States, extinguished slavery in the Territory; that no State was or is 
competent to enslave one part of its inhabitants, having been once 
free, to another part, such an act being a violation not only of the 
Constitution of the United States, but of the fundamental principles 
on which the Constitution itself stands; that slavery, therefore, was 
and is illegal and unconstitutional in Arkansas, and Watson, having 
been taken there, was emancipated, and could not afterwards be re- 
enslaved. They cited Const. U. States, amendment 5; 3 Madison Pa- 
pers, 1429; Grover v. Slaughter, 15 Peters’ Rep., 507; Jones’ case, Walk- 
er’s Miss. Rep., 84; Jones v. Vansandt, 2 McLean’s Rep., 602; Treaty 
with France, U. S. Land Laws, 43; 1 Reeves’ His. Com. Law, 249. 


Messrs. Naru. C. McLean and Minton N. McLean, for the claim- 
ant, Hoppess, insisted on his right to seize and detain Watson. 

1. They urged that slavery is not unconstitutional in Arkansas; 
that no positive law ever abolished it there; that the treaty with 
France, correctly interpreted, did not warrant the conclusions drawn 
from it; that, if interpreted, as claimed for Watson, it would guaranty 
to females the privileges of citizens; that upon the acquisition of ter- 
ritory by one State from another, the personal condition of the inhab- 
itants is not changed. They cited Am. Ins. Co. v. Canter, 1 Peters’ 
Rep., 542; American Constitutions, 410. 

I]. That the right to reclaim fugitives from service in the States 
northwest of the River Ohio, was not limited to the original States; 
that, if it was, Kentucky was a part of original Virginia. They cited 
Jones v. Vansandt, 2 McLean’s Rep., 631. 

III. That the act of 1793 was constitutional; that its constitution- 
ality had been affirmed by high authority, State and National, and it 
was now too late to question it. They cited Swan’s Statutes, 601; 42 
Ohio Laws, 13; Prigg v. Pennsylvania, 16 Peters, 618; 3 Wheeler's 
Law of Slavery, 337; 1 West. Law Jour., 68. 

IV. That the escape of Watson from Hoppess was an escape from 
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a State under the laws of which he was held to service into another 
State within the meaning of art. 4, sec. 2, of the Constitution and of 
the act of 1793; that the true boundary between Ohio and Kentucky 
was not the middle of the stream, but low water mark on the Ohio 
side; that the act of the General Assembly of Virginia vested a con- 
current jurisdiction over the Ohio in the States upon its —_— 
shores, and this act and the Ordinance of 1787 secured to the citi- 
zens of all the States the right of navigating the river, and as incident 
to this right, that of touching at either shore; that the citizens of 
slave States, so navigating the river, would have the right to take 
with them their slaves, and might hold such slaves while upon the 
river, whether the boat, in which they should be, might be fastened 
to the shore or not; that Watson did, in fact, escape from the boat, 
and might, therefore, be reclaimed; that slavery existed of natural 
right, and the opposite doctrine was the offspring of enthusiasm; that 
Watson, having evaded the eustody of his master, and now resisting 
his authority, could claim no title to freedom; that no title could be 
acquired by fraud or force. They cited Proceedings of Ohio Histori- 
cal Society, 86; Ordinance of 1787, 1 Chase, 68; 1 Ky. Stat., 268; 6 
Ohio Rep., 508; 2 Ohio Rep., 426; Land Laws U. S.,424; 3 Ohio Rep., 
496; 5 Ohio Rep., 414; 2 Western Law Jour., 67; 1 Kent’s Com., 35; 
10 Am. State Papers, 139; Vattel, 210. 





Judge Reap delivered his opinion as follows:— 

It would not be out of the truth to say, that this case has been ar- 
gued with distinguished ability, much learning and great eloquence. 
Every principle and argument bearing directly or indirectly, proxi- 
mately or remotely, upon the question under consideration, has been 
pressed at great length. 

True, the great principles of natural right asserted in the Decla- 
ration of Independence, and lying at the foundation of our institu- 
tions, if permitted to operate, would liberate all. But it must be re- 
collected that negro slavery, existing in some of the States, is an ex- 
cepted case, withdrawn from the operation of those great principles, 
or rather excepted from their action, as matter of compromise as to 
an existing and admitted evil, necessary to the formation of the Union. 
All and everything may be said in favor of liberty. Nor is it neces- 
sary to refer to charts, ordinances, and the written declarations of 
men, as the foundation and recognition of those natural rights of free- 
dom, inherent in man as the gift of God, and impressed upon our na- 
ture by the hand of omnipotence himself. The embodiment of these 
principles constitutes the base, frame work, and spirit of our system 
of government, and he who attempts to reconcile it with slavery, as- 
sumes a hopeless and impossible task. Slavery is wrong inflicted by 
force, and supported alone by the municipal power of the State or 
territory wherein it exists. It is opposed to the principles of natural 
justice and right, and is the mere creature of positive law. Hence, 
it being my. duty to declare the law, not to make it, the question is 
not, what conforms to the great principles of natural right and: uni- 
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versal freedom—but what do the positive laws and institutions which 
we, as members of the government under which we live, are bound 
to recognize and obey, command and direct. 

I regret deeply that slavery exists. It is the only blot upon the 
white pennant of universal liberty, which we have flung upon the 
free air, for the admiration and imitation of the world. No one can 
defend it, no one can support it, and it was only tolerated in our sys- 
tem from being combined with circumstances, which appeared to rise 
above our control. | 

I have known but one deliberate effort on the part of a minister of 
the gospel to reconcile slavery with Bible; principles, and so far from 
regarding that as authority, I can only view it as evidencing a sort of 
moral insanity, a breaking up, as it were,of the faculties to perceive 
or distinguish moral truth. 

Its existence should not cause bitter and uncharitable feelings to- 
wards the people of the States where it is tolerated and continued. 
For them we should cultivate feelings of kindness and charity. ‘They 
are not the authors of slavery in this couptry. It existed among the 
colonies before our government was formed. It was the chief diffi- 
culty in the way of its formation; and ijn the original draft of the 
Declaration of Independence: , was justly set forth as one of the promi- 
nent causes of complaint, that the cupidity and injustice of England 
made our country a mart for the barter of human flesh, and forced 
upon her colonies the system of slavery. | But once having obtained 
from the peculiar characteristics of the race enslaved, its removal pre- 
sents inherent and great difficulties. Had it been the slavery of 
white men, or men of our race such as slavery existed in Europe, it 
would have been an easy matter; the moment the shackle dropped or 
the bond was severed, they would melt away into the community as 
freemen, unmarked and undistinguishable. Not so with the negro. 
He stands out just as distinct from our race when free, as when a 
slave. It is not the badge of slavery but the hand of nature that has 
marked the difference. ‘The question is, if free what will you do with 
him. No one scarcely would wish to confer upon him equal political 
rights, and none certainly would wish for social equality and the amal- 
gamation of the races. So, if all were free, the presence of the ne- 

ro among our people is a vast evil. If they were to be set free, 
shall it be at once, or shall it be upon the plan which has already 
been adopted successfully by many of the States, by gradual aboli- 
tion. And if set free, shall they be permitted to remain among us. 
If set free at once, it would be unjust to the old negro, who had worn 
himself out in the service of his master, and who should receive from 
him a support, and to the young and helpless, who would have no 
means of subsistence. And at best it would be at once to throw 
upon the community the whole slave population, unaccustomed to 
provide for their support, without property and without the means of 
support. ‘The question is surrounded with great difficulties, and can 
‘aly be managed by the wisdom, prudence, and foresight of the State 
where it exists. Those who are anxious for the abolition of slavery 
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should forbear to aggravate the evil, by suffering their zeal to carry 
them to the commission of acts which annoy, excite, and awaken the 
passions, without at all promoting their design. These, instead of 
breaking, only rivet the fetters. The only power to abolish slavery 
is with the States where it exists, and if let alone, there is much rea- 
son to believe that in time, State after State will find it to be her in- 
terest, politically and in all other respects, to abolish slavery, until 
the evil will eventually disappear. But this is for the States them- 
selves to do. | 

Upon a subject of so much excitement, all should cultivate a spirit 
of mildness, candor, and neighborly feeling. We should remember 
that good in life seldom comes unmingled with evil. Those who fix 
their eye alone upon an evil, and rush forward to remove it, may de- 
stroy the good also. We should remember that wisdom above that 
of man, which directed that the tares be not removed lest the wheat 
be destroyed also. We should be guided by this wisdom in reference 
to our government, which tolerated slavery, which was found existing 
at its formation, to respect and observe in the highest good faith that 
compromise of a great difficulty, which the wisdom and patriotism of 
the fathers of the country adjusted and settled, lest we may put to 
hazard the rich good we enjoy. 

It is to be furthermore observed that ours is a government of white 
men. That our liberties were achieved, and our government formed 
by white men and for white men. The negro was not included or 
represented—the hope then was as it now is—that the whole race of 
negroes should at some future time be removed to a country of their 
own, to be subject to their own government and laws. 

With these views as to the policy, general principles, and intentions 
of those who gave organization and life to our government, in refer- 
ence to negro slavery and the negro, as fixing the great outline to 
govern the doctrines of construction and presumption, sometimes re- 
sorted to in the ascertainment of the true meaning of written laws, 
and the application of general principles, we approach the legal ques- 
tions directly under consideration. 

Questions of higher moment could not be presented to the consid- 
eration of a court. 

It is claimed that by the treaty with France of 1803, for the ces- 
sion of Louisiana to the United States, slavery cannot exist within 
the limits of that territory. That the ordinance of 1787, for the gov- 
ernment of the Northwestern Territory, is above the Constitution of 
the State of Ohio, and the Constitution of the United States, and con- 
fines the recaption of fugitives from labor to the original thirteen 
States alone, and that by its operation no slave escaping to Ohio, 
from any of the new States, can be reclaimed. That the law of 
Congress providing for the recaption of fugitives from service is un- 
constitutional. And that the right of enforcing the duty of surrender- 
ing up fugitives from service belongs exclusively to the States. That 
the jurisdiction of the State of Ohio extends to the middle of the Ohio 
river, or to ad filum aqua, and that the moment a master comes, with 
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his slaves, within that line, on the Ohio side, whether by design, 
force, fraud, mistake, stress of weather, or inevitable accident, or by 
any means whatever, the slave is free, and cannot be reclaimed.— 
And especially if a boat on which a master, with his slave, was navi- 
gating the river, should touch the shore on the Ohio side, from what- 
ever cause, either with or without the consent of the master, that the 
relation of master and slave would cease, and that the slave could not 
be recaptured. 

The treaty with France was for the cession of territory and the 
change of allegiance. Its object was not to change the relations of 
persons or the rights of property. Although the “inhabitants” of the 
ceded territory were, by the treaty, secured in all the rights and priv- 
ileges guaranteed by the constitution of the United States, neither 
slaves nor Indians were regarded as inhabitants, in the sense of that 
word, as employed in the treaty—and it has never been regarded 
that the force of that term made freemen of the one, or citizens of 
the other. The construction given the treaty by the acts and uniform 
understanding of the parties making it, is opposed to any such inter- 
pretation. France has never complained that the continuance of 
slavery in the territory thus acquired was a violation of the treaty. 
The United States have never acted upon the construction that slavery 
was abolished by the treaty. But new States have been carved out 
of the territory, and admitted into the Union, with constitutions re- 
cognizing slavery. No court has ever construed the treaty as abol- 
ishing slavery. ‘To give a construction different from that acted upon 
and universally understood and recognized, and to declare that slavery 
could not exist by the force of such treaty within the territory acquired 
of France, would be in violation of all just rules of legal interpreta- 
tion, and totally unwarranted. If the effect of the treaty had been 
as claimed, the taking Watson to Arkansas would have set him free. 

It is claimed by the ordinance of 1787, for the government of the 
Northwestern Territory, that the right of recaption of fugitives from 
service escaping into such territory, is confined to fugitives from some 
one of the original thirteen States. ‘That the ordinance being of the 
nature of a compact, is of superior binding force to the Constitution 
of the State of Ohio, or the Constitution of the United States. That 
the right of recaption of fugitives from service from any of the new 
States is prohibited, or at least not granted, and that such right there- 
fore does not exist to the new States, whatever may be the provisions 
of the Constitution and laws of the United States. 

The Union is composed of States of equal rights and powers. The 
new States admitted into the Union are subject to the performance 
of the same duties, and possess the same sovereign, inherent, and 
guaranteed rights of any of the original States. Hente the right of 


recaption of fugitives from labor is secured to the new States under 
the Constitution of the United States, to the same extent that it be- 
longs to the original States. The ordinance was an act of Congress 
for the government of a territory—and however much I may t 
the principles of the ordinance, yet the moment the people of Ohio 
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formed themselves into a State, by the adoption of a Constitution, and 
an admission into the Union, they became clothed with all the rights 
and powers of an original State, and the Constitution of the State 
became the supreme law of the State, in place of the ordinance gov- 
erning it as a Territory. And it would be strange, indeed, to hold 
that an ordinance passed by a Congress, could be superior to the Con- 
stitution of the United States, adopted by the people and the States 
as the Supreme law of the land—not subject to alteration by Uon- 
gress, but only by the power which formed and adopted it. A slave, 
therefore, owing service, and escaping to Ohio from a new State, is 
subject to recaption precisely as though the escape had been from 
one of the original States. 

It is claimed that the provision of the Constitution that a person 
owing service or labor in one State, escaping into another, shall not 
be discharged from such service or labor, confers no power upon 
Congress to legislate upon the subject, but only imposes a duty upon 
the States, to be executed by their own laws. - 

When the Constitution of the United States imposes a duty or se- 
cures a right, Congress is empowered to enact such Jaws as are neces- 
sary to enforce the one and secure the other. The subject of slavery 
is one of irritation and difficulty—and if it were left to the States to 
secure the rights of the master to his fugitive slave, the provision of 
the Constitution of the United States, that the escape should not dis- 
charge the right to the service, would be of little worth. The pro- 
visions of the different States to secure the right of the master to 
whom the service was due, would probably be different—some might 
impose so many restrictions and difficulties as quite to destroy the 
right—whilst others, taking entire ground against slavery, might re- 
fuse to act at all. In this way, the compromise might be totally 
evaded, or its entire spirit violated, And if Congress should attempt 
to enforce it,it would be by acting upon States. This view would bring 
us to the weakness of the old Confederation, and defeat the chief ob- 
ject of our present Constitution. Under the Confederacy, the Gener- 
al Government could only act upon the States—and an act of disobe- 
dience could only be enforced by an act of war. This was the defect 
of all the Confederacics of ancient and modern times—the attempt of 
a Confederacy to enforce a State, usually terminating in a conflict 
that destroyed the Confederacy. 

Our Constitution remedies this defect by bringing the powers of 
the General Government to act upon individuals directly, instead of 
States. Hence the powers of Congress should be construed to reme- 
dy the evil, and advance the intention of the framers of the Constitu- 
tion. If this were wholly a new question, I should decide that Con- 
— had not only the power—but that it is a duty imposed upon 

ongress to legislate upon this subject. But this is not an open ques- 

tion. The Supreme Court of the United States, whose peculiar duty 

and power it is to settle questions of this character, have decided that 

Congress had the power, and that the law passed upon this subject is 

constitutional. It could hardly be supposed that 1 would refuse to 
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respect the decision of that tribunal, especially empowered to decide 
such questions. But it is said that Congress has no power to confer 
authority upon a magistrate of the State to perform the duties pre- 
scribed under the act of Congress. It has been decided also by the 
Supreme Court of the United States, that a magistrate of the States 
at least, may act if he choose—which, for the purposes of this investi- 
gation, may be regarded as settling that matter. 

The remaining great question, and the one which I regard of chief 
importance in this case, is respecting the jurisdiction over the Ohio 
river, and the effect of coming within the Ohio side of the middle of 
the stream, or touching upon our shore in the navigation of the river, 
upon the right of the master to his slave. 

If a master bring his slave into the State of Ohio he loses all power 
over him. The relation of master and slave is strictly territorial. If 
the master take his slave beyond the influence of the law which 
creates the relation, it fails—there is nothing to support it, and they 
stand as man and man. ‘The slave is free by the laws of the State to 
which he has been brought by the master, and there is no law author- 
izing the master to force him back to the State which recognizes and 
enforces the relation of master and slave. At one time I was of the 
opinion he had the right of passage through a free State with his 
slave. This probably would harmonize with the spirit of the Com- 
promise upon this subject. But upon more careful examination, I 
am satisfied the master must lose his slave, if he brings him into a 
free State, unless the slave voluntarily returns to a state of slavery; 
because the master loses «ll power over the slave by the law of the 
State to which he has brought his slave; and there is no other law 
authorizing him to remove him. The Constitution of the United 
States only recognizes the right of recapture of a fugitive held to 
service in one State escaping into another. The person owing ser- 
vice must escape from the State where such service/is owed into an- 
other State. The act of Congress carrying into etiect the constitu- 
tional provision, authorizes a recaption only when there has been an 
escape from the State where the service was owed into another State. 
If there has been no such escape, the master has no right of recap- 
tion, and the slave may go where he pleases—the master has lost all 
control over him. If the master bring his slave into Ohio, and the 
slave refuse to go any further or to return into a state of slavery, 
there is no escape from the State where he owed service. In sucha 
case how could the master prove that the slave had fled from the 
State where he owed service, which the act of Congress requires to 
authorize his being taken back? ‘The truth is, in such case the slave 
had not fled or escaped, but had been brought by the master into the 
State where the relation of master and slave ceased. The facts au- 
thorizing his seizure and transportation, required by the act of Con- 
gress, not existing, and the laws of the State to which he is brought not 
recognizing slavery or the right of the master in any respect, the slave 
must necessarily go free, if he choose, from the fact that the master 
has, by his own act, lost all power or control over him. ~ Hence, if 
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Mr. Hoppess brought his slave into the State of Ohio, or permitted 
him to come here, he has no authority to detain him in custody, or to 
remove him from the State. The facts in this case were, that Mr. 
Hoppess was transporting the person in custody from the State of Ar- 
kansas to Virginia, on board the steamboat Ohio Belle. She landed 
at the wharf of the City of Cincinnati, contrary to the wish of Mr. 
Hoppess, who desired to be landed on the Kentucky shore, and from 
the boat thus lying on the water of the Ohio, Watson, the person 
claimed as a fugitive slave, escaped into the State of Ohio, and has 
been arrested by Hoppess to take him before a justice of the peace to 
make out his claim and procure a warrant for his removal. Now, if the 
steamboat was within the sole jurisdiction of the State of Ohio, there 
is no right to remove, and Watson is illegally detained. This brings 
us to the important question of the jurisdiction over the Ohio river. 
The boat, at the time of the escape, was lying above low water mark 
on the Ohio side. . 

It is claimed that the Ohio river is the boundary of Ohio, and that 
her jurisdiction consequently extends to the middle of the river— 
that: Virginia and Kentucky have no right to claim to low water 
mark on the northwest side of the river—that the deed of cession of 
the Northwestern Territory, by Virginia, could not be referred to as 
fixing the boundary line, as she had no right to the Territory—-that 
her original charter, conferring upon her a right to the lands, had 
been annulled by the Crown—and that the French had seized the 
Territory, and that it had only been regained by the blood and com- 
mon treasure of all the colonies. It is quite too late to question the 
validity of the deed of cession—the magnanimity and patriotism of 
the Old Dominion, the mother of States, was acknowledged, and the 
grant accepted, which estops all denial of the deed. The courts of 
Ohio have recognized it, in sustaining the titles of all the lands held 
by grant from Virginia in the military district. 

By this deed the lands to the northwest of the Ohio river were 
ceded. What could have been the object of this phraseology? Not 
certainly to retain the land in the bed of the river, and the island in 
the stream. These would be of but trifling value compared with the 
great gifts already made. It unquestionably was to secure the full 
and free use of navigating the river, without hazarding any interfer- 
ence with her slaves navigating the river, by extending her jurisdic- 
tion over the water in the bed of the stream. She foresaw that dif- 
ficulties would arise, in respect to the jurisdiction over the river, by 
the States bordering upon either side, and to put all dispute at rest, 
in her compact for setting off Kentucky as a State, she declares that 
the jurisdiction over the river thould be common or concurrent to the 
States bordering upon it. Thus, for the service of civil and criminal 
process, it has been repeatedly decided in our courts, that the juris- 
diction of Ohio and Kentucky was concurrent over the water within 
the banks of the river, without reference to high or low water mark. 
True, it has been decided if a boat was attached to either shore, for 
the purpose of civil or criminal process, the jurisdiction was exclusive 
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in the State to which it was attached. Whatever may be the boun- 
dary line for determining the rights to property, it is clear that the 
State of Ohio, for other purposes, has only a concurrent jurisdiction 
over the water within the banks of the river. But for the purposes 
of navigation, what is the jurisdiction upon the river? The Ohio 
river is declared to be the common highway of the citizens of the 
United States. It is as free to the people of Kentucky and Virginia, 
as the people of Ohio. But it is contended the people of Ohio have 
the right to go down to the river, and say to the people of Virginia 
and Kentucky, and all others, you shall not navigate the Ohio river 
this side of the middle of the stream with your slaves. If you come 
this side of the middle of the stream, by accident, mistake, or are 
driven by the force of winds, or ice, or by distress, our laws authorize 
us to take from you your slaves. If you land upon our shore, or are 
driven there by any cause, your slaves are free. This is strange lan- 
guage to the people of asister State. The effect of the whole matter 
is to deny the right to navigate the Ohio with a slave. For it is im- 
possible oftentimes to avoid crossing the middle line of the river— 
sometimes to avoid collisions with other boats, drift-wood, ice—to 
avoid sand-bars and ripples in low stages of water—and from many 
other causes which may arise. . If this view could be sustained in law, 
it would be lamentable indeed. It would make the Ohio river in 
truth what it has been said that its name signifies, the river of strife 
—the war-river—the river of blood. The people on the one side 
would attempt to free the slaves on the river—the people on the 
other would regard it as mere robbery, and would defend their prop- 
erty. But such is not the law—these difficulties were foreseen and 
guarded against by the foresight and wisdom of Virginia, and she has, 
by the means above named, having dominion over the whole river, 
and the lands on both sides, secured to all, as far as their interest was 
concerned, a common jurisdiction, This jurisdiction is over the water 
itself in the bed of the stream—and not confined to fixed lines. Thus, 
a master navigating the river, whilst upon the water, is within the 
jurisdiction of Virginia or Kentucky, for the purpose of retaining the 
right to his slave. And if the slave escape from the boat, it is an 
escape from the jurisdiction of one State into another, within the 
meaning of the Constitution and the act of Congress. 

This view is not opposed by the fact that the boat may, for the pur- 

oses of the ordinary navigation by the river, be made fast to the 

Ohio shore. The right to use the shore for the purpose of navigation 

is incident to the right to navigate, and does not change the relation 
_ of master and slave. 

The escape in this case was from a boat attached to the Ohio shore, 
.and afloat upon the body of the water—hence the slave is subject to 

recaption. 

The facts of this case are set.out in the return to the writ of habeas 
corpus, established by evidence contradicting in some respects the 
‘ return. otis 

The quéstion is whether these facts would warrant the detention 
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in law. Having decided the legal points raised upon these facts as 
above, the facts and law warrant Watson’s detention. I have alread 
declared that I would not examine the facts of the case as to whether 
slave or no slave, for the purpose of a warrant for a removal of Wat- 
son, as I have no authority to grant such a warrant. The fact is set 
out in the return, and not contradicted, but taken as true, that Wat- 
son was a slave, and is a fugitive rom service, unless discharged by 
the peculiar circumstances of the case. 

This being a writ of habeas corpus, to discharge Watson from ille- 
gal custody, and Hoppess’ custody being found legal, Watson is left 
in such custody, to be taken before a magistrate for a warrant of re- 
moval, under the act of Congress, if the facts be made out warrant- 
ing it. | 
"This question has been argued for a number of days, and has re- 
ceived the most full and ample examination, and it is to be hoped 
that it may now be regarded as settled. As good citizens it is the 
duty of all to endeavor to preserve harmony, by observing strictly the 
rights of others, and by adhering faithfully to the spirit and princi- 

les of that great compromise of a most difficult and vexed question. 
We shall never be able to adjust it more favorably, and by disturb- 
ing it there is reason to believe, that it will excite passion and hostile 
feelings, which may perpetuate an evil, which, it is the hope of all, 
may, in time, by the action of the States where it exists, be wholly 
removed. 
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[I very gladly give place to the following note, although I consider it supereroga- 
tion. If I had supposed that any reader of the report would have surmised that it re- 
flected upon the character of Mr. Piatt, I would not have published it.—Eb.] 


To the Editor of the Western Law Journal :— 

Dear Sir:—The case of the State of Ohio, for the use of the Com- 
missioners of Hamilton County v. J. W. Piatt, et. al., reported for the 
last number of the Journal, (page 213,) is now pending in the Su- 
preme Court of this County, on appeal. To avoid any prejudice to 
defendant, by reason of any supposed admission involved in the de- 
murrer, we deem it proper to state that Mr. Piatt not only claims that 
he has a good defence upon the merits of the action, but expects to 
establish that the County is indebted to him in a large sum over and 
above any claim alleged against him, and that the demurrer is filed 
for the sole pu of testing the right of the plaintiffs to sue in the 
mode attempted, and to compel such a statement of the case as will 
enable the defendant to present his defence properly. 

SPENCER & CORWINE, 
Attorneys for J. W. Piatt, et al. 
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Miscellaneous. 


Cheap Law Books—Under this head I wish to call the attention of 
the profession to the new editions of the U. 8S. Supreme Court Re- 
ports, and East’s Reports. 

It may not be known to all that a new and complete edition of Pe- 
ters’ Official Reports of the decisions of the Supreme Court of the 
United States, and also the Reports of Dallas, Cranch & Wheaton, 
condensed by Peters, have just been published by Thomas, Cowperth- 
waite & Co., Philadelphia. These works contain the United States 
Supreme Court Reports from its organization in the year 1791 to 
1843, inclusive; being a period of fifty-three years. The cases in the 
Reports of Dallas, Cranch & Wheaton, are contained in Mr, Peters’ 
condensed Reports in six volumes, the original works being in twen- 
ty-three volumes. The condensed Reports also contain notes of the 
decisions of the Circuit and District Courts of the United States up 
to the year in which the first edition was published; the decisions of 
those Courts since that period are added to this edition. The whole 
work contains, subjoined to the sixteenth volume of Mr. Peters’ Re- 

orts, a table of contents of the index to each volume of the Reports, 
and an alphabetical list of the cases in the Reports of the decisions of 
the Supreme Court. The whole cost of the work is— 
For the condensed Reports, 6 vols----------$24 00 or $4 00 per vol. 
For the Official Reports, 16 vols-------.---+- 48 00 or 3 00 per vol. 


or 72 00 for the twenty-two 
volumes. ‘The original price was near three hundred and fifty dollars. 

Messrs. Desilver & Burr, who are agents for the sale of these works 
in Cincinnati, are now, and will be, receiving orders till the 10th day 
of March next, at which time they will order from the publishers only 
a sufficient number of copies to fill the orders received; and after that 
time the Books cannot be obtained at the price now offered. 

The same house are also receiving orders for East’s Reports, being 
the Reports of cases adjudged and determined in the Court of King’s 
Bench, edited, with notes and references, by G. M. Wharton, Esq., 
of the Philadelphia Bar. In this new and improved edition, the six- 
teen original, will be comprised in eight large Royal Octavo volumes, 

rinted with beautiful Long Primer type, on paper manufactured ex- 
pressly for the purpose, and every care wil] be taken, in their pas 
sage through the press, to insure perfect accuracy. The price, to 
those who subscribe before the day of publication, will be twenty-five 
dollars, handsomely bound in Law Sheep, being a great reduction 
from seventy-two dollars, the publishing price of the former edition. 
This work will-be completed and ready for delivery at the same time 
with Peters’ Reports. 
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Swan’s Practice.—I congratulate the profession in Ohio, on the fol- 
Jowing announcement, which I take from the Ohio State Journal: 

Isaac N. Wuirine has in press, and will publish in the early part 
of next month, The Practice in Civil Actions and Proceedings at Law 
in Ohio, and Precedents in Pleading, with Practical Notes; together 
with the Forms of Process and Clerk’s Entries. By Josern R. 
Swan, President of the Twelfth Judicial Circuit. Vol. 1; royal 8vo; 
650 pages—in firm law binding. The first volume of the above work 
will contain a general outline of the proceedings in the various com- 
mon law actions resorted to in Ohio, from their commencement to the 
time when declarations are made up. With this view, it will contain 
a summary of the jurisdiction of the Courts; the law relating to par- 
ties, plaintiffs and defendants, in actions ex contractu and ex delicto, 
and how and when a party may object on account of an omission, 
mistake, or misjoinder of parties; a brief outline of the various actions 
resorted to in Ohio; the requisites and forms of preecipes; security for 
costs; the requisites and forms of summonses,-and their service and 
return; the mode of proceeding to obtain a capias ad respondendum, 
under the non-imprisonment act, with the requisites and forms of af- 
fidavits to hold to bail; the privilege from arrest; the requisites and 
forms of capias ad respondendum; by whom, where, when, and how 
the arrest may be made, and the forms of returns by the sheriff; pro- 
ceedings against the sheriff for not returning a capias or taking insuf- 
ficient bail, &c.; with forms of rules, notices, &c.; proceedings against 
the bail to the sheriff, and how discharged, &c.; the special bail and 
how excepted to, and how to justify; the appearance of the defendant; 
the forms of declaration in Assumpsit, Covenant, Debt, Detinue, Re- 
plevin, Case, Trover, Trespass and Ejectment, with such practical 
notes to the forms of pleading as may be deemed useful. The laws 
of Ohio, and the decisions of the Court in Bank, have not, in general, 
changed the rules of the common law in respect to pleadings, so that 
the forms in this work will generally be found to conform more near- 
ly to the Precedents used in other States, than the English Precedents 
now published. 


Reporter for Illinois —Cuarres Gitman, Esq., of Quincy, author of 
a Digest, heretofore noticed in this Journal, and a highly accomplish- 
ed lawyer and scholar, has been appointed Reporter for the Supreme 
Court, in the place of Mr. Scammon, resigned. 


State License Laws—Their Constitutionality—The following state- 
ment of the case of Thurlow v. Massachusetts, now pending before the 
U. S. Supreme Court, is from the Globe: 

This case, brought by writ of error from the Supreme Court of 
Massachusetts, involves the question of the constitutionality of the li- 
cense laws of that State. The plaintiff in error was convicted of sell- 
ing imported spirits without license, and sentenced to pay fines amount- 
ing to $160. By the law of Massachusetts, a penalty of $100 is 
imposed upon the sale of all wines and spirits in less quantities than 
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twenty-eight gallons, unless the seller is licensed, and the county com- 
missioners chosen in each county can alone grant licenses, and are 
empowered by law not to grant any. In most of the counties no li- 
censes are given, and no purchase for any purpose is lawful under 
twenty-eight gallons. The plaintiff in error denies the constitution- 
ality of this law, which has been affirmed by the Supreme Court of 
Massachusetts. The case has been argued before the Court here, 
Messrs. Wesster, Cuoare, and Hauuerr, counsel for Thurlow, and 
A. Huntineron for the State. The Court have had it under advise- 
ment for several days, and on the 11th the Carer Justice directed it 
to be continued and to be re-argued before the whole Court. There 
are at present but seven Judges on the bench, being two vacancies: 
and it is understood that, in a question affecting the validity of a 
State law, the Court will not set it aside unless a majority of the whole 
Court—that is, five Judges—concur. The order for a re-argument is 
equivalent to a division in the Court upon the question. It was con- 
tended for the plaintiff, by his counsel, that the law of Massachusetts, 
which authorized the withholding of licenses, was prohibitory, and, 
therefore, as to foreign wines and spirits, repugnant to the power of 
Congress to regulate foreign commerce; to collect revenue on imports 
into the several States; to the uniform apportionment of taxes and 
duties in all the States; and io the fulfilment of reciprocal treaties. 
The question is one of great importance, affecting the powers of Con- 

ress in these departments, and has been strongly presented to the 

ourt. 


Attachment.—In the Superior Court of Cincinnati, at the January 
Term, 1845, in the case of Feidler v. Blow, Owens, and Gillespie, 
Jupee Esre held, that where the writ and declaration, in foreign at- 
tachment, are against three persons as joint debtors, and the garnishee, 
in his answer, only shows an indebtedness to two of the three defend- 
ants, the action cannot be maintained. 


This number of the Journal.—It will be seen that this number con- 
tains eight pages more than usual. The next number will probably 
contain eight pages less. My reason for this arrangement is my de- 
sire to present the very interesting and important case of the slave 
Watson to the readers of the Journal at the earliest day. | 








